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*1 THE DEVOLUTION OF CONSERVATION: WHY CITES MUST
EMBRACE COMMUNITY-BASED RESOURCE MANAGEMENT
The Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES) seeks to conserve plant and
animal species through the regulation of international trade. CITES has traditionally encouraged its members to enforce its
trade restrictions through the adoption of strict legislation and the nationalization of lands for use as protected areas. This
“classical” approach to conservation, however, is ineffective in many developing countries, since they often lack the
resources or political will necessary to enforce these measures. Additionally, by removing local communities’ ability to use,
and therefore benefit from, the protected species, the classical approach can actually incentivize the communities to
undermine the developing countries’ conservation efforts. This Article examines community-based natural resource
management as a means of avoiding many of the problems associated with classical conservation efforts in developing
countries. It analyzes the CITES Parties’ historical refusal to embrace a community-based approach to conservation and
contends that CITES must encourage such an approach in order to ensure its future effectiveness and relevancy.
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*3There are tens of millions of species of plants and animals that merit survival. Can we imagine that the 150
or so governments on this planet-- many of which do poorly with their human charges--will succeed in so
massive a stewardship task? Yet, there are in the world today over five billion people. Freed to engage in
.
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private stewardship, the challenge before them becomes surmountable. 1

- Fred L. Smith Jr.
(2005)
INTRODUCTION
The Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES) is an international treaty
designed to ensure the sustainability of plant and animal species through the regulation of international trade. 2 CITES entered
into force in 1975, and currently has a membership of 175 nations (collectively, the “Parties”).3 CITES seeks to regulate the
trade of roughly 33,000 listed plant and animal species. 4 It regulates trade by assigning species in need of protection to one of
three Appendices.5 Species listed in Appendices II and III are subject to varying degrees of trade limitations, and trade is
generally prohibited for all species listed in Appendix I. 6
While CITES is one of the world’s largest conservation treaties, it is questionable whether its trade restrictions are actually
effective.7 Supporters of CITES argue that its *4 effectiveness is evidenced by the fact that no species listed has ever become
extinct.8 Critics, however, contend that being listed on the CITES appendices usually has little impact on an endangered
species’ recovery.9 In fact, a 1996 study commissioned by CITES determined that only two species appeared to have
improved as a result of their listing in CITES Appendices. 10 Also, in many instances where CITES has banned trade in a
species, the ban is accompanied by a corresponding increase in illegal trade of the species. 11 For example, in the 1970s, the
illegal international trade in endangered species was estimated to be worth $50 million-$100 million annually.12 Today, illegal
trade in endangered species is believed to be valued at $20 billion or more annually. 13 Further, critics argue that trade bans
implemented through CITES can actually contribute to habitat loss by limiting the economic benefits that *5 people can
derive from utilization of wild species.14 Habitat loss is one of the primary factors in species loss.15
This Article will argue that one of the primary reasons for CITES’ limited efficacy is its historical emphasis on the
conservation of species primarily through the adoption and enforcement of strict national legislation. This Article will first
describe this “classical” top-down approach to conservation. It will then examine the classical approach’s limitations in many
developing countries, which arise in large part because those countries often lack the economic or political capital to
implement or enforce classical legislation. Next, this Article will argue that community-based conservation is an approach
that avoids many of the problems experienced by developing countries utilizing the classical approach. In discussing the
limitations of the classical approach and the potential advantages of the community-based approach, this Article will use
Namibia as a case study to examine the outcomes of both approaches in that country. This Article will then analyze the
Parties’ refusal, despite ample opportunity, to embrace community-based conservation as a tool in the protection of listed
species. Finally, this Article will conclude that, in order to prevent discord among the Parties and to ensure CITES’ future
global relevance, the Parties should encourage the adoption of community-based conservation as a complement to CITES’
customary classical conservation approach.
I. THE CLASSICAL APPROACH TO CONSERVATION AND ITS LIMITATIONS
Until the last several decades, the classical approach to conservation was the primary state-sponsored conservation approach
used by developing countries,16 and it remains the approach espoused by many of the Parties to CITES.
*6A. The Classical Approach
Legislation enacted under a classical approach to conservation traditionally emphasizes the formation of “off-limits”
protected areas, nationalization of ownership of wildlife, and institution of bans on the hunting or utilization of the protected
species.17 The classical approach to conservation, however, often proves to be ineffective in developing countries.18 First, in
many developing countries, conservation legislation is poorly enforced, if it is enforced at all. 19 The countries may simply
lack the will to enforce their own legislation.20 Even if the developing country possesses the requisite will, the management
and policing costs of maintaining large areas of “off-limits” wildlife sanctuaries often outstrip the state’s available
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resources.21 Therefore, classical legislation is only effective in those places where the developing country is able to muster
and focus sufficient resources on regulation and enforcement.22
*7 Second, the classical approach increases the likelihood that the communities located near the protected species (“local
communities”) will undermine the developing countries’ conservation efforts. 23 By designating the wildlife and habitat as
property of the state, the government removes from the communities any sense of ownership over--and thus any sense of
responsibility for maintaining--those resources.24 The combination of lack of ownership and responsibility means that, in
many cases, the areas “protected” by the developing country become little more than “open-access” areas.25 With no sense of
individual ownership, and with violators facing little or no risk of punishment by the state, these areas run the risk of
suffering from a “tragedy of the commons.”
The theory of the tragedy of the commons maintains that people will inevitably overexploit a freely accessible resource over
which they exert no ownership or control.26 The area’s externalities, such as watershed protection, carbon sequestration, or
biodiversity,27 are shared by all users of the resource, such that any diminution of those externalities is spread out across all of
the users.28 In other words, an individual whose actions diminish an open-access area’s externalities gains all of the benefit
from the activity that caused the harm, *8 but suffers only a fraction of the harm caused.29 Thus, each user of an open-access
resource has a rational incentive to overexploit the resource--otherwise, that person runs the risk that someone else will
overexploit it instead, and he or she will have suffered a percentage of the harm without realizing any of the gain. 30 Each user
will presumably make the rational decision to act in his, or her, own best interest and choose to maximally exploit the
resource.31
B. CITES’ Historical Reliance on the Classical Approach
CITES relies on each of the Parties to adopt and enforce its own domestic legislation to ensure that CITES’ trade restrictions
are implemented at the national level.32 It has generally encouraged the Parties to implement the restrictions through a
top-down approach of creating and enforcing comprehensive environmental legislation.33 For example, the CITES Strategic
Vision for 2008-2013 stresses the need for the Parties to enact appropriate legislation, procedures, and enforcement to restrict
trade of endangered species at the national level.34 Similarly, the Secretariat of CITES has urged that “[o]nly through
adequate legislation which is permanently up to date and efficiently enforced--both at the borders and within countries--can
CITES really work.”35 CITES also proposes the classical approach in many of the Resolutions adopted by the Parties. For
example, in Resolution 13.4, CITES advises the Parties to conserve the great apes by adopting and implementing *9
comprehensive legislation that includes prohibitions and deterrents, strengthening enforcement controls, and protecting ape
habitats.36
CITES’ traditional use of the classical approach therefore risks setting developing countries up to fail. It encourages them to
focus on an approach that often requires greater resources than the countries can allocate. When countries lack the resources
to police the protected areas they create, it can end up as a de facto open-access resource. At the same time, local
communities, who no longer possess any ownership in the protected areas, are incentivized to actively undermine
conservation efforts. The result of these factors is that the classical approach’s use of “fines and fences” can actually have the
unintended effect of contributing to exploitation of the protected species.
C. The Failure of the Classical Approach in Namibia
Namibia37 is an arid country located in Southern Africa. It is bordered on the west by the South Atlantic Ocean, and on its
remaining sides by the nations of Angola, Botswana, Zambia, Zimbabwe, and South Africa.38 Namibia is divided into thirteen
administrative regions.39 It is the second least-densely populated nation on earth, with only 2.1 million people. 40 Between 25%
and 40% of Namibia’s population depends on subsistence agriculture and herding. 41 Today, over 17% of the country is
designated as protected land.42
Roughly the size of Texas and Louisiana combined,43 Namibia contains the Namib Desert and parts of the Kalahari Desert. 44
The inhospitality of the Namib Desert largely shielded Namibia from European exploration until the late eighteenth century. 45
By the early 1800s, however, trade with colonial South Africa began to have a profoundly destructive *10 impact on wildlife
in southern and central Namibia.46 At that time, there was high international demand for ivory and ostrich feathers. 47 This
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demand led to the formation of large-scale hunting parties, either in concert with European traders or by the local tribes
themselves.48 Consequently, by the 1880s, wildlife in southern and central Namibia had been “driven to the edge of
extinction.”49
1. German Control (1884-1915)
Germany declared current-day Namibia a protectorate in 1884.50 The German government recognized that Namibia’s primary
resource was its wildlife, since much of the country was not suited for commercial agriculture.51 The government, therefore,
sought to control the hunting of Namibia’s wildlife through the introduction of a regulatory system of temporary hunting bans
and hunting licenses.52 In 1892, it granted protected status to ostriches and other game.53 As part of this protection, the
government banned the sale of female ostrich feathers. 54 This ban had little effect, however, since traders instead smuggled
the feathers to Portuguese and British ports.55
The failure of this ban, and of similar bans in other African colonies, 56 prompted Germany and Britain to sponsor the
Convention for the Preservation of Wild Animals, Birds, and Fish in Africa (“1900 London Convention”),57 with the goal of
establishing a *11 coherent regulatory system.58 The 1900 London Convention contained much of the language and employed
many of the methods adopted by CITES seventy-five years later. It was the first multilateral convention to introduce
protected areas and trade restrictions.59 Also, similar to CITES’ classification system, the 1900 London Convention classified
protected species on five lists.60 The first list completely prohibited the hunting or killing of eight listed species because of
their utility, rarity, and danger of extinction. 61 The second and third lists prohibited the killing of specific species’ young, and
females accompanied by their young, respectively. 62 The fourth list set limits on the number of certain animals that could be
hunted each year.63 The fifth list designated certain species as being vermin, and therefore encouraged their eradication. 64
Ultimately, the 1900 London Convention never entered into force, since it was not ratified by most of its signatories. 65
*12 In 1907, the German government established three expansive game reserves. The largest of those reserves, which
encompassed modern day Etosha National Park, covered an area of approximately 80,000 square kilometers. 66 At the time of
its creation, this reserve was the largest game reserve in the world. 67 The other game reserves encompassed 10,000 square
kilometers of the Namib Desert, and an area in the northeast of the country, respectively. 68 Hunting was prohibited in these
reserves, and all vehicle traffic required written government permission. 69 Violation of either of these prohibitions was
punishable by a fine of up to 5,000 marks.70
2. South African Occupation (1915-1989)
After the First World War, South Africa governed Namibia as a League of Nations mandate. 71 It generally continued to apply
the environmental laws enacted by Germany,72 but repealed Germany’s proclamation banning all hunting in nature reserves. 73
Instead, for £20, hunters could obtain a special license to kill two females and three males of any game species, up to a total
of twenty animals.74 Certain animals, however, were considered to be “royal game” and could only be hunted for scientific
purposes.75 During the 1920s, South Africa also expanded the scope of the existing regulations to include import and export
*13 regulations on certain birds, and placed protections on pythons, tortoises, and the Welwitschia plant. 76
In 1933, South Africa participated in the Convention Relative to the Preservation of Fauna and Flora in their Natural State
(“1933 London Convention”).77 The 1933 London Convention was similar to the 1900 London Convention, but no longer
differentiated between useful animals and vermin.78 Additionally, the 1933 London Convention included the Welwitschia
plant on its “List A,” which provided full protection to the listed species. 79 The 1933 London Convention entered into effect
in 1936, and South Africa formally remained a party to it throughout the time that South Africa governed Namibia. 80
In addition to entering into a similar international conservation treaty, South Africa also mirrored its predecessor’s racist
policies. Like Germany before it, South Africa removed indigenous residents from their land and allocated it to white
settlers.81 Further, South Africa continued Germany’s policy of relocating ethnic groups within Namibia to reservations
(which, ironically, South Africa called “homelands”).82 These policies resulted in a grossly inequitable land distribution. In
the middle of the twentieth century, white farmers in Namibia possessed roughly 50% of all agricultural land, while black
farmers (who made up the vast majority of Namibia’s population) were allotted only 25%. 83 At the time of Namibia’s
independence in 1990, white commercial farmers--who made up 6% of Namibia’s population at that time-- held 52% of all
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agricultural farmland, while black farmers held the remaining 48%. 84 In total, an estimated 4,205 mostly white-owned
southern freehold estates held 44% of all available land in Namibia. 85 In contrast, roughly 160,000 northern black households
occupied the majority of the communal farmland, which represented 43% of all available land in Namibia. 86
*14 The disparate treatment of non-white Namibians was also evidenced in South Africa’s conservation efforts. In 1962, the
South African government declared all wild game to be protected, state-owned assets.87 However, in 1968, the government
granted white commercial farmers the right to sustainably utilize the wildlife on their properties for tourism, meat, and trophy
hunting,88 formalizing these rights in the Nature Conservation Ordinance (No. 4 of 1975). 89 Additionally, the government sold
permits for limited hunting in parts of a game reserve covering much of the Namibia’s northern Kunene region. 90
3. Namibia’s Armed Resistance and the South African Military’s Smuggling Operations (1958-1986)
In 1958, migrant Namibian workers in Cape Town, South Africa, formed the Ovamboland People’s Congress (OPC), which
aimed to improve the working conditions of its members. 91 The next year, the OPC moved to Windhoek, Namibia’s capital
city, and was renamed the Ovamboland People’s Organization (OPO). 92 Though its primary focus was on improving the
welfare of contract workers from northern Namibia, it also specifically listed Namibian independence as an objective. 93 In
June 1960, OPO renamed itself the South West Africa People’s Organization (SWAPO) as part of an effort to gain more of a
national character.94
Initially, SWAPO attempted to achieve Namibia’s independence through peaceful means. 95 By the mid-1960s, however,
SWAPO had determined that peaceful processes alone could not work, and it began conducting guerilla warfare in Namibia’s
north.96 SWAPO fighters--who were trained abroad before gathering in Tanzania--first entered into Namibia through the
Caprivi Strip, and later through more-western parts of Namibia’s northern *15 border.97 These routes required that the
SWAPO fighters travel through Angola before they could gain access to Namibia.98
At that time, Angola was itself in the throes of a war for independence, with three rival groups--the National Front for the
Liberation of Angola (FNLA), the National Union for Total Independence of Angola (UNITA), and the Popular Movement
for the Liberation of Angola (MPLA)--simultaneously fighting the Portuguese colonial government while jockeying for
control of an independent Angola.99 The MPLA supported SWAPO’s revolt against South Africa, and this support meant that
SWAPO, in turn, earned the enmity of UNITA and the FNLA. 100
After Angola gained its independence in 1975, South African troops intervened in Angola’s subsequent civil war to support
UNITA and the FNLA against the MPLA.101 In 1978, as part of this support, the South African Defense Force (SADF) began
providing for the transport and sale of ivory belonging to UNITA civilian refugees in Namibia as a form of payment for
SADF’s provision of supplies.102 This initial, relatively limited transaction soon grew into a large-scale, clandestine
commercial enterprise. By the end of 1979, the SADF had formed a commercial company, Frama Inter-trading Pty. Ltd.
(Frama), that it ostensibly used for the purpose of purchasing and delivering supplies to UNITA’s fighters. 103 However, the
SADF also used Frama for the purpose of smuggling ivory and rhino horn acquired by UNITA into South Africa. 104 The
SADF’s involvement in smuggling lasted until roughly 1986. 105
It is unclear to what extent the ivory and horn smuggled by Frama originated from Namibia. In 1994, South Africa
commissioned an inquiry into the SADF’s involvement in smuggling. The inquiry determined that Frama acquired the ivory
and rhino horn through the “large-scale” destruction of wildlife in Angola and northeastern Namibia that resulted from the
“civil strife and [a] ‘Border War”’ between Angola and Namibia.106 Nevertheless, the commission only identified a few
incidents of elephant poaching within Namibia, all of which occurred in the Caprivi Strip. 107 Still, animals do not honor
national boundaries, so it *16 is likely that large-scale poaching in southern Angola would impact wildlife in some areas of
Namibia. Further, it is possible that the large-scale smuggling operations of the SADF encouraged copy-cat operations
elsewhere in Namibia. The South African commission recognized this possibility in its final report, writing:
The SADF must take vicarious responsibility for other acts of smuggling which would appear to have been rife
during the time of its military presence in Namibia. The poor example set by the SADF directly, and later by
Frama as sanctioned by the SADF, must inevitably have served as an invitation to others, both servicemen and
civilians, to climb on this lucrative “bandwagon.”108
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4. Analysis of the Failure of the Classical Approach in Namibia
The utilization of the classical approach as a means of wildlife conservation in Namibia was a near-total failure. By the end
of German control, Namibia was in much the same position as many developing countries today under CITES. In an attempt
to ensure the sustainability of valuable wildlife stocks, Namibia’s German and South African governments entered into two
international conservation treaties, nationalized Namibia’s wildlife, and set aside large expanses of territory as off-limits to its
people.
While South Africa did allow limited utilization of species on public and private lands, these reforms excluded Namibia’s
black majority, who were the residents of the communal lands.109 The nationalization of ownership and application of
disparate racial policies resulted in a “binary system” of conservation, where whites could realize benefits from the
conservation of wildlife that blacks could not.110 Furthermore, Namibia’s enforcement of conservation laws was likely
undermined, at least in its Caprivi Strip region, by the SADF’s smuggling operations.
Not surprisingly, this dichotomy of ownership rights, combined with insufficient enforcement of Namibia’s hunting
prohibitions, led to a prototypical tragedy-of-the-commons scenario, where Namibia’s black residents were incentivized to
exploit the wildlife on the communal lands.111 They often cooperated with commercial poachers, resulting in a decimation of
the populations of a number of species in northern Namibia, with elephants, black rhinos, zebras, lions, springbok, and oryx
being the hardest hit.112 In total, wildlife populations in Northern Namibia may have been reduced by up to 90%.113 Namibia’s
precipitous decline in wildlife, then, represents the negative potential of the classical approach imprudently applied.
*17II. COMMUNITY-BASED NATURAL RESOURCE MANAGEMENT: A BETTER APPROACH TO
CONSERVATION IN THE DEVELOPING WORLD
Generally speaking, Community-Based Natural Resource Management (CBNRM) refers to the devolution of control and
management over a communal resource from a central authority to the local community. 114 CBNRM is a reaction to the
failings of the classical approach to conservation in many developing countries. 115 Rather than viewing local communities as
enemies of conservation, CBNRM theory proposes that conservation efforts are more effective when local communities have
the ability and the incentive to control natural resources for their own benefit,116 so that the community perceives more value
in the conservation of a natural resource than it does in its exploitation.117
*18A. Elements Required for a Successful CBNRM Program
In practice, CBNRM programs vary widely and can be implemented in many ways. 118 Nevertheless, in addition to other
potential factors, a CBNRM program is most effective when it is designed to involve: (1) a well-delineated community; (2)
clearly defined property interests and tenure; (3) the ability for the community to see and retain benefits from conservation;
and (4) sufficient external support.119
*191. Community
In order for a communal resource to be managed effectively, the community must be a well-delineated group of users who
are distinct from persons excluded from resource use. 120 For purposes of CBNRM, it is necessary to determine both (1) who
defines the community, and (2) the criteria by which community membership is to be determined.121 For the first of these
questions, the most common and successful approach is to allow communities to define themselves within an externally
conceived framework.122 As to membership criteria, the best approach is to determine membership based on a combination of
proximity, resource dependence, and level of concern for the resource. 123 Additionally, whatever the criteria used to determine
membership, it is necessary that the community be able to effectively engage in collective action.
While their importance likely varies depending on the particulars of a community’s circumstances, several factors can impact
the community’s ability to act effectively. First, the *20 size of a community can affect its ability to engage in collective
action.124 As the size of the community decreases, opportunities for frequent interaction among its members correspondingly
increase.125 These frequent interactions create opportunities to build reputations, and the expectation of future interactions
creates a need for the community members to develop reputations for cooperative behavior. 126 Also, frequent interaction
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among the community members facilitates mutual monitoring. 127 The reputation-building incentives and the mutual
monitoring associated with smaller groups should foster higher levels of trust than in larger groups. 128 In turn, this increased
trust should correlate with an increased effectiveness.129
Even absent trust issues, however, there are other reasons why larger groups should result in less collective action. As long as
individuals feel that they can make a perceptible contribution to the collective action, they have an incentive to act
accordingly.130 When a group grows too large, the individual is less able to ascertain the impact of his or her contribution, and
the incentive to contribute is diminished.131 Finally, as a group grows larger, the ability to effectively sanction offenders
diminishes, also corroding the incentive for compliance with the collective action. 132
However, a 2001 study of community forest groups in the Kumaon Himalaya, India, undermines, at least to some degree, the
theory that smaller groups should always be more effective at conserving communal areas. 133 The study examined the ability
of local councils to monitor the forest by examining the number of meetings held by the councils, the size of the protection
budget councils spent on paying guards, and the councils’ per-capita contributions toward monitoring and enforcement. 134 The
study found that the most effective groups in the study were the medium-sized councils.135 The smallest councils simply did
not possess the requisite resources because of their size. Because they would have to contribute at a significantly higher level
in order to achieve the same type of protection of *21 their forest as members of a larger council, the members of the smallest
councils realized that it was in their individual best interests not to contribute financially. 136
Likewise, the constituents of the largest councils realized that the sheer numbers within the community meant that the ability
of the council to punish violators was diminished. 137 Monitoring was less likely to be effective because of the greater numbers
of potential violators.138 Therefore, the members of the largest councils also had an incentive not to pay. 139 The medium-sized
councils had the right number of people to avoid both of the above problems--enough people to adequately fund patrolling of
the forest but few enough not to be able to escape punishment should they break the rules. For this reason, some theorize that
medium-sized groups may generally succeed more than very small or very large groups. 140
Second, the composition of the group is likely of equal or greater importance than the size of the group. It has been theorized
that small groups are more effective at organizing because they are relatively homogenous; an increase in group size often
corresponds with increased heterogeneity.141 The more community members share important social, cultural, or economic
characteristics, the more predictable their interactions become.142 The predictability can, in turn, provide a basis for the
development of trust among the members of the community.143 Additionally, homogeneity of a group can also lead to an
increased effectiveness because, if nothing else, homogeneity suggests that the community members possess common
interests.144
For example, the heterogeneity of a CBNRM regime is thought to be one of the factors behind regional differences in the
success of Nepal’s CBNRM projects. Nepal has implemented CBNRM programs in two distinct regions: the Middle Hills
and the Terai lowlands.145 The CBNRM projects have been relatively successful in the Middle Hills, where, prior to the
nationalization of all forest land, the land was traditionally managed at the *22 community level.146 CBNRM programs have
been less successful in the Terai, where many of the residents are recent transplants from other regions. 147
2. Defined Property Interests and Tenure
Once a community is defined, it must be given clear and lasting rights over the land on which the resource is located. 148
Without clear ownership of the land, or an enduring sense of entitlement to the benefits conferred by the resource, the
community has less incentive to conserve that resource. 149 Conversely, it has been found that when the community has the
ability to continually use and benefit from a resource, it can actually be more conservative than the national government in
allowing the utilization of that resource.150 Also, the definition of who has rights to use a resource, and the delineation of the
boundaries of that resource, allows users to clearly identify anyone who does not have the right to use the resource and take
action against that person.151 Otherwise, those who undervalue the use of the resource can exploit it without compensating
anyone else.152
3. Benefits
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Even if a community has enduring ownership over a resource, it only has the incentive to sustainably manage the resource if
it perceives a benefit by doing so.153 Rural communities must be able to make a living from their natural surroundings. The
more that the community associates the costs of implementing a CBNRM program with its benefits, the more aggressively
the community will work to ensure the program’s success.154 This association between implementation and benefit is all the
more important where, as in many developing countries, the increase in wildlife numbers resulting from conservation
programs *23 inevitably leads to a corresponding increase in human-animal conflicts.155 As wildlife density increases, rural
communities suffer correspondingly higher losses of crops, livestock, and human life. 156 These conflicts can cause local
communities to have negative attitudes toward wildlife.157 To overcome this inherent antipathy toward wildlife, the benefits of
conservation must be able to be perceived by the individual members of the community in an easily understood and
straightforward manner.158 In short, the community must be able to perceive that the losses its members suffer from increased
wildlife numbers will likely be outweighed by economic benefits resulting from the increase, such as from eco-tourism,
trophy hunting, or commercial trade.
4. External Support
Finally, CBNRM programs, at least initially, require reliable external support. Starting a CBNRM program can require large
amounts of initial capital and expertise, as is the case when a community constructs the infrastructure needed to attract
eco-tourism.159 These resources are often provided by national or foreign governments, non-profit organizations, or private
investors.160 Without this initial funding, many CBNRM programs would not be attempted in the first place. 161
B. Namibia’s Successful Implementation of CBNRM
1. Namibia’s Decision to Adopt a CBNRM Approach
In 1992, having achieved independence from South Africa, the newly formed Namibian government identified the need to
diversify economic activities in its rural areas.162 The government recognized that wildlife-based tourism had advantages over
other land-use options because of Namibia’s arid conditions.163 However, the South African government’s wildlife policies
had largely excluded the local communities from participating in and benefiting from tourism. 164 Therefore, in 1995, the
Ministry of Environment and Tourism *24 (MET) issued a policy entitled “Promotion of Community Based Tourism”
(Policy).165 The Policy’s stated goal is to provide “a framework for ensuring that local communities have access to
opportunities in tourism development and are able to share in the benefits of tourism activities that take place on their
land.”166 In particular, the Policy notes the need to enhance the rights enjoyed by communities over tourism resources. 167 The
Policy proposes that conservancies are the key to redressing past inequalities, viewing conservancies as a key tool by which
communal residents could gain rights over environmental resources, in particular wildlife rights, and therefore attract
tourism-related income.168 The Policy states that the MET will support communities’ establishment of conservancies and
tourism ventures.169 The Policy also provides for the channeling of a “substantial share” of funds for investment in Namibian
tourism to communal areas.170
A year later, the Namibian government enacted the Nature Conservation Amendment Act of 1996 (“Amendment Act”),
which amended the inequitable Nature Conservation Ordinance of 1975.171 With a stated goal of “provid[ing] for an
economically based system of sustainable management and utilization of game in communal areas,”172 the Amendment Act
grants conservancies the same rights enjoyed by the freehold commercial farmers.173 It provides that any group of people
residing on communal land can apply for conservancy status. 174 The applicants are responsible for proposing a representative
committee, drafting a constitution governing the committee, and defining boundaries of the proposed conservancy.175 The
Minister of Environment and Tourism is given the discretion to recognize the conservancy, subject to any conditions that he
or she may determine, and to also withdraw or amend at his or her discretion the conservancy’s recognition at any time. 176
Once a community is granted conservancy status, it possesses the same rights as commercial farmers to hunt, capture, cull,
and sell huntable game (oryx, springbok, kudu, warthog, *25 buffalo, and bushpig).177 Furthermore, the community has the
right to apply to the MET for permits to use quotas of protected game for trophy hunting.178
Namibia recognized its first four conservancies in 1998. 179 Currently, there are sixty-four registered conservancies,180 with
over 230,000 members.181 Approximately twenty-five additional communities have applied for conservancy status.182 In total,
nearly a quarter of all rural Namibians reside within a conservancy. 183
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2. Analysis of Namibia’s Conservancy Program
a. The Communities Are Well-Defined and Able to Engage in Collective Action
The combination of Namibia’s legislation and its demographics allows for the creation of well-defined communities. The
Amendment Act allows a community to define the boundaries of its proposed conservancy, and to choose its own
representative committee.184 However, the Amendment Act also requires that the Minister of Environment and Tourism
determine the appropriateness of the proposed boundaries, and also whether the proposed committee is truly representative of
the proposed conservancy’s population.185 Thus, in effect, the law is designed to ensure that the community consists of
sufficiently like-minded individuals, and that each group within the community is proportionately represented.
Interestingly, the lingering effects of South Africa’s reprehensible apartheid regime may assist Namibia’s communities in
developing cohesive, well-functioning conservancies. As a result of South Africa’s assignment of Namibia’s tribes to
“homelands,” conservancies tend to be relatively homogenous entities. For example, the Nyae Nyae conservancy is
composed entirely of the Ju/’hoan San.186 Similarly, all 2,500 or so members of the *26 Ehi-rovipuka Conservancy are
Herero.187 The Torra conservancy is one of the more heterogeneous conservancies in Namibia, composed of four ethnicities:
the Nama-Damara, Herero, Owambo, and Riemvasmakers.188 The forced homogeneity resulting from Namibia’s past means
that its conservancies may now be inherently positioned to avoid some of the potential trust problems or differences in
objectives that might be found in more-diverse community groups, particularly in groups this size.
b. The Communities Possess Well-Defined, Albeit Limited, Property Interests
Namibia’s conservancies generally possess certain well-defined property rights and interests. They possess the right to hunt,
capture, cull, and sell huntable game.189 Additionally, the conservancies have the ability, subject to the government’s
approval, to engage in limited hunting of trophy animals. 190 However, the conservancies’ control over property interests on
their land is limited in several important respects. The MET has the discretion to de-classify conservancies,191 and as a result,
the conservancies cannot be assured of perpetual ownership and benefit from the land. Also, the rights and interests of the
conservancies are limited by the Communal Land Reform Act of 2002 (“CLRA” or “Act”).192 The Act provides that all
communal land areas vested in Namibia to be held in trust for the benefit of the traditional communities residing in the
communal lands, and for the purpose of promoting the economic and social development of Namibians--especially those who
are “landless and those with insufficient access to land who are not in formal employment or engaged in non-agriculture
business activities.”193
Thus, under the CLRA, the conservancy land is still owned by the government, rather than being fully devolved to the
community level. Such lack of ownership is potentially problematic because conservancy members ultimately lack the right
to exclude outsiders from entering onto the conservancy land. 194 The Act also places restrictions on the ability of chiefs and
other traditional authorities to allocate land for use by community members. In Namibia, customary laws are enforced to the
extent that they are compatible with constitutional and statutory rules. 195 Hence, prior to the enactment of the CLRA, Namibia
enforced the practice of traditional authorities or chiefs allocating the use of *27 community land.196 The CLRA, however,
undermined the power of the chiefs and traditional authorities. For example, while the Act codifies the chiefs’ and traditional
authorities’ power to allocate or cancel a land right, it also requires that any allocation or cancellation be approved by a
Communal Land Board.197 This board can grant leaseholds on that same communal land. 198 The bureaucracy instituted by the
Communal Land Board causes confusion, and potentially leads to conflicts between the traditional authorities and chiefs, and
the overseeing board.199
The fact that conservancy land is owned by the government, but under the proprietorship of the local communities, results in
a system of conflicting incentives.200 In short, “[t]he CBNRM program creates positive incentives to preserve and maintain
resources, but the current land-tenure arrangement creates incentives for people to view communal land as open-access.”201
Nevertheless, despite this flaw, Namibia’s conservancy program has so far avoided significant problems arising out of this
potential internal conflict.
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c. The Communities Realize Tangible Benefits
On the whole, the communities realize tangible benefits from their status as conservancies. Total income from the CBNRM
program in Namibia increased from N $150,000 in 1995 to over N$41 million in 2008. 202 The majority of that income comes
from tourism lodges and camps, which are the result of joint ventures between the conservancies and private investors, as
well as direct wildlife utilization in the form of trophy hunting and wildlife harvesting.203 In 2008, private sector investment in
the conservancies resulted in a total of 605 full-time and 2,267 part-time jobs.204
*28 As of 2008, fourteen conservancies had sufficient income to entirely cover all of their operational costs, while another
twenty conservancies obtained sufficient income to cover a portion of their costs. 205 These operational costs include the
salaries of 154 full-time conservancy employees.206 Additionally, twelve of the fourteen self-sufficient conservancies
generated enough income that, after covering their costs, they had the ability to make cash payments to individual members
or villages.207 However, Namibia’s conservancies are increasingly choosing to use their excess income for communal
purposes.208 For example, since 2005, conservancies have used their excess income to fund capital improvements, such as
developing water points for livestock, purchasing water pumps for boreholes, building offices, and purchasing conservancy
vehicles and field equipment.209 Over the same time period, conservancies have also used their income for social
development, and to provide services within the conservancies, such as the purchase of computers, the support of HIV- and
AIDS-affected orphans, and the funding of conservancy schools, soup kitchens, youth development programs, and sporting
teams and events.210 Certain conservancies have used their income to reimburse community members for economic losses
resulting from wildlife, such as elephants and predators. 211 Finally, some conservancies began investing their income in
annuities, while others set up micro-loan programs for their members.212
In addition to economic and infrastructure benefits, conservancy members may also benefit from enhanced social capital.
Participation in conservancy activities can help to strengthen and expand conservancy members’ ties with social networks
within the greater conservancy community.213 The conservancies’ committee members have the opportunity to gain leadership
experience and skills through their involvement in conservancy management.214 In fact, some non-governmental organizations
(NGOs) have programs that are specifically designed to provide leadership training to these committee members. 215*29
Finally, the conservancies provide their members with the opportunity to learn from, and to interact and negotiate with a
number of national and international entities.216 These are opportunities that the members would likely not have were it not
for their participation in the conservancies.
d. The Communities Receive Strong External Support
The Namibian conservancies are generally well funded. For example, the Living in a Finite Environment Plus (LIFE Plus)
program is designed to facilitate the success of Namibia’s CBNRM program, and is supported primarily by the United States
Agency for International Development (USAID) and the World Wildlife Fund (WWF). 217 Between 1993 and 2008, the LIFE
Plus program received $12,649,262 in funding.218 From this funding, the LIFE Plus program provided grants to conservancies
and CBNRM service organizations in the amount of $1,312,017.219
In addition to the LIFE Plus program, USAID and WWF have their own independent projects, and a number of other
organizations, such as the World Bank, the Namibia Nature Foundation, and the Rössing Foundation, also contribute to
Namibia’s CBNRM program. Including the LIFE Plus program, by mid-2008 USAID and the WWF combined had invested
$39,934,006 in Namibia’s CBNRM program.220 In total, between 1990 and 2008 the Namibian government and other donors
contributed a total of N$802 million (approximately $112.2 million) to Namibia’s CBNRM program. 221
3. Namibia’s CBNRM Positively Impacts Wildlife Conservation
The growth in conservancies appears to have had a tangible, positive impact on wildlife conservation. Specifically, the
elephant population in Namibia increased from approximately 5,000 in 1984 to more than 16,000 in 2008. 222 Between 1990
and 2006, oryx populations in Namibia increased eightfold. 223 Namibia has the world’s largest population of *30 cheetahs,224
and its cheetahs have recently experienced an increase in range and density on communal lands--areas where their numbers
were previously decimated by residents seeking to protect their livestock.225 Namibia’s population of black rhino increased
from 750 in 2002 to 1,677 in 2009, and it currently possesses the world’s largest free-roaming black rhino population.226
Notably, Namibia is now relocating black rhinos from its nationalized protected areas to its communal lands--the only
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country in Africa currently doing so.227 This action, part of a larger effort to improve community-based and
conservancy-based tourism in remote areas of Namibia in order to provide additional incentives for the conservation of
wildlife,228 reflects a growing confidence by the Namibian government and national and international NGOs in the ability of
Namibia’s conservancies to protect wildlife.
The recovery of wildlife has been particularly dramatic in the North, where much of the communal land is located. In 2005,
seasonal game migrations between the Caprivi Strip region’s eastern floodplains and Botswana resumed for the first time
since the early 1970s.229 A recent survey in the Caprivi Strip region found that total assessed wildlife increased from 8,843
animals in 2004 to 19,212 in 2009.230 Most notably, buffalo in that region increased in number from 3,262 to 9,633; elephant
from 860 to 3,450; impala from 742 to 1,457; and zebra from 1,084 to 1,689.231 Other species in the Caprivi Strip experienced
less-dramatic increases in numbers, but all but four of the species counted in the region increased in numbers since 2004. 232
The survey noted that the majority of wildlife was found within protected areas, but that more wildlife had been spotted on
conservancy land than in previous surveys.233 Interestingly, wildlife in the Caprivi Strip increased at the same time that *31
human utilization of the land in the region also increased--as evidenced by a threefold increase in the number of cattle since
2007, and a moderate increase in number of Mokoros (traditional canoes).234
Other areas in Namibia’s North experienced a similar rebound in wildlife population. The overall game population in the
Nyae Nyae Conservancy increased sixfold between 1995 and 2004. 235 The Conservancy began reintroducing springbok in
1998, and by 2003, their numbers increased from zero to eighty-eight.236 At the same time, the population of oryx in the
Conservancy rose from 430 to 1,170, and kudu from 280 to 950. 237 In the Kunene region, the black rhino and lion populations
have experienced notable increases. Heavy poaching in the region meant that, by 1982, there were fewer than seventy black
rhinos remaining.238 Between 1993 and 2005, however, the black rhino population in the region doubled. 239 The lion
population once numbered approximately 30 in the entire Kunene region, but that area now has around 125 lions, and the
range of the lion population has expanded by several thousand square kilometers in the region. 240 The recovery of the lion
population in the Kunene is of particular significance because it “could only have been possible if accompanied by a massive
recovery of the plains game prey base and increased tolerance of the resident communities.”241
In sum, the recovery of wildlife under CBNRM in Namibia is as dramatic as was the decline under the classical approach.
Namibia’s conservancy program incentivizes local communities to participate in the conservation of wildlife. They perceive
an immediate benefit in the conservation of wildlife, and also have a sense of future entitlement to this benefit. The result is
that Namibia has realized more conservation success in the past two decades than it did in more than a century of colonial
rule.
III. THE PARTIES’ REPEATED REFUSAL TO FULLY EMBRACE CBNRM
In light of the CBNRM approach’s potential for success in conservation, as illustrated by Namibia’s conservancy program,
one would expect the Parties to be a natural proponent of the CBNRM approach as a supplement to CITES’ trade restrictions.
CITES *32 was, after all, formed on the recognition that people “are and should be the best protectors of their own wild
fauna and flora.”242 The natural extension of this philosophy would seem to be the encouragement of local peoples to
spearhead conservation efforts. Nevertheless, and despite ample opportunity to do so, the Parties have so far refused to
embrace the CBNRM approach.243
A. The Parties Hear Repeated Calls for a Broader Approach
Speakers at the CITES conferences have repeatedly urged the Parties to incentivize local communities to participate in
conservation efforts. At the 1979 Conference of the Parties, a mere four years after CITES’ formation, the Director General
of the International Union for Conservation of Nature and Natural Resources pressed upon the parties the fact that
conservation efforts could not succeed without the local communities gaining some benefit from it. He emphasized that:
there is obviously more to [conservation] than export/import mechanics .... [F]or certain countries and social
groups the utilization of these resources is more closely related to their own economic survival today than to the
distant goals of nature preservation in the future. In these circumstances, no trade controls will ever be effective
unless we can find alternative ways of survival for those people most directly affected, and unless we can thus
persuade them that conservation is not a “zero-sum” game which is bound to leave some partners worse off,
.
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but rather a common cause with the assurance of common and enduring benefits for all. 244

In 1987, the Deputy Director of the UN Environment Programme (UNEP) delivered a similar message, stating the
importance of adopting flexible approaches that take into account identified needs and values of the people favoring rational
utilization of the protected resources.245
At the 1992 Convention, two different speakers emphasized the need to ensure that the local users of the protected resource
perceive value in conservation. The Executive Director of UNEP, while discussing ongoing efforts to conserve wild elephant
populations, urged that countries must provide local communities with the economic incentive and ability *33 to contribute to
conservation efforts.246 The International President of the World Wide Fund for Nature expressed similar sentiments, saying:
It is also worth bearing in mind that resolutions, be they ever so pious, if they are significantly against the
economic self-interest of the people most directly affected, have never been known to have much effect in
practice. Indeed the wrong sort of legislation can easily become counter-productive by forcing people to turn to
clandestine methods of earning a living. It can also remove significant economic incentives to conserve species.
To adopt what Aristotle pointed out many centuries ago: that which has value to nobody is of no interest to
anybody.247

Two years later, at the 1994 meeting of the parties, the UNEP again urged CITES to address the needs of the local
communities. In her opening remarks, UNEP’s Executive Director stated that, unless local communities were more involved
in, and benefitted from, the management of resources, CITES ran the risk of “los[ing] the support of those who inhabit the
poor and developing countries, which are also the home of the majority of the CITES-listed species.”248 Thus, she urged, “We
must look beyond regulatory measures.”249
At the 1997 Conference, Zimbabwe’s president, Robert Mugabe, emphasized the need for a community-based conservation
approach. He touted the successes of Zimbabwe’s *34 CAMPFIRE program250 in the conservation of wildlife, stressing the
need for public support and participation in any conservation program.251 Finally, in 2004, the CITES Secretary-General
himself noted the need to involve local communities in conservation efforts. In his opening remarks that year, the Secretary
General stated:
For wild animals and plants to have a chance of survival, it is necessary to involve the people in their range
States, to involve the people, mostly in rural areas of developing countries, who share their environment with
wildlife and who in many cases compete with wildlife for survival. Such involvement can only be positive if
there are clear benefits, economic or otherwise, that compensate sacrifices resulting from conflicts between man
and wildlife.252

B. The Parties Recognize the Need for Incentives, but Provide No Guidance As to How to Obtain Them
In 1992, the Parties, for the first time, considered a proposed resolution that discussed the need to incentivize participation in
conservation at the community level. The draft resolution, the purpose of which was to declare certain trade in species as
beneficial, stated “unless conservation programmes take into account the needs of local people and provide incentives for
sustainable management of wildlife, alien land uses are likely to replace the use of land to support wild fauna and flora.”253 A
document accompanying the draft resolution proposed that the solution to preservation of wildlife was coupling a high
economic value for wildlife with policies that allowed rural peoples to realize that value. 254
The 1992 draft resolution contained the recommendation that trade should be considered to be beneficial to a species when it
is based upon sustainable use, and the *35 financial returns from the trade are used to provide income to the local rural
communities.255 It further recommended that whenever sustainable uses of wildlife by local communities lead to international
trade, CITES should not be used to prevent such positive rural development. 256 The Parties adopted the draft resolution, but
only after they first stripped the resolution of almost all of its substance. The adopted version of the 1992 resolution retained
only the draft resolution’s introduction, and otherwise consisted of a single statement that CITES recognized “that
commercial trade may be beneficial to the conservation of species and ecosystems and/or to the development of local people
when carried out at levels that are not detrimental to the survival of the species in question.”257
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In 1994, the Parties finally promulgated a resolution that attempted to address the need to incentivize the cooperation of local
communities. That resolution, Resolution 9.8, stated that the Parties recognized that further efforts were needed to combat
illegal trade in wild species.258 Among other approaches, Resolution 9.8 promoted, as one method for reducing illegal trade,
the use of incentives to secure the support and cooperation of local and rural communities in the management of wildlife
resources.259 The Parties’ recognition of the need for incentives was significant, but Resolution 9.8 did not provide the Parties
with guidance regarding how the incentives could be generated. Resolution 9.8 encouraged the use of any unspecified
incentive that could have the effect of reducing illegal trade, regardless of the incentive’s sustainability. In other words,
although the term “incentive” might be interpreted to include the provision of communities with enduring rights and interests
in the conserved species, Resolution 9.8 could also be read to encourage a myriad of other, less sustainable approaches. An
example of the types of incentives potentially embraced by the Parties in Resolution 9.8 would be the hiring of local
communities to perform anti-poaching patrols.260 Similarly, governments could also reimburse local communities for losses
suffered from conflicts with the protected species.261
The local communities would undoubtedly view these other approaches as being improvements over an approach that
completely ignores their needs, but the approaches nevertheless fail to provide the communities with the ownership interests
necessary to foster *36 a lasting commitment to conservation.262 It is only when they are secure in their future entitlement to
the benefits of conservation that local communities will participate in conservation efforts in which the short-term benefits of
conservation are outweighed by the short-term incentives of exploiting the protected resource.263
C. Local Communities Criticize CITES’ Methodology
A week before the 1997 Convention began, representatives for CITES attended a workshop at the Global Biodiversity Forum
Number Seven.264 The workshop focused on five different topics: (1) whether linkages between the Convention on Biological
Diversity (CBD), CITES, and community conservation were positive; (2) the implications of conservation, sustainable use,
and equitable sharing of benefits through community conservation for CBD and CITES; (3) methods of measuring and
monitoring the success of community conservation and equitable sharing; (4) the implications of identifying key institutional
arrangements needed to bring about equitable sharing of benefits for CITES and CBD; and (5) recommendations for ensuring
that CITES and CBD synergies work effectively for community conservation. 265
The attendees at the workshop, which primarily included community representatives and natural resource managers, along
with NGOs and government representatives, criticized CITES for not having a feedback process regarding the impact of its
decisions on local communities.266 Significantly, the majority of the participants in the workshop asserted that CITES’ trade
restrictions actually deterred their participation in conservation of protected species. 267 It was their opinion that CITES’ trade
restrictions prevented local communities *37 from earning benefits from the resources they manage, and that CITES lacked
any mechanism by which local communities could defray the costs of conservation. 268 The participants stressed that one of the
primary obstacles to realizing local communities’ support of CITES was the unwillingness or inability of the Parties to adopt
internal mechanisms that involved local participation in the design and implementation of conservation strategies. 269
The workshop participants drafted a number of recommendations for CITES including:
• Developing mechanisms for participation by local people in national and international processes;

• Recognizing that local communities bear the primary cost of conservation, and therefore local communities
should have input into management of the protected resources;

• Reducing CITES’ “top down” approach by better understanding local communities and encouraging their
self-sustaining support; and
• Using existing local institutions, such as government sponsored, community initiated, and traditional
.
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institutions, in conservation efforts.270

A condensed version of the CBD workshop’s recommendations was circulated to all participants at the 1997 Conference,271
but the Parties did not take any further action regarding the involvement of communities in conservation.
D. The Parties Recognize Land Tenure As a Potentially Significant Tool
In 2000, CITES adopted its “2000 Strategic Plan.” The 2000 Strategic Plan recognized that trade mechanisms require strong
national capacity, backed by “good cooperation at national, regional and global levels.”272 The 2000 Strategic Plan set out
seven goals to be achieved by 2005. The first goal, to “Enhance the Ability of Each Party to Implement the Convention,”
“recognized that for trade to be responsible and based on sustainable use, social and economic incentives are needed to bring
local communities and local authorities into partnership with government under an appropriate legislative, policy and
financial framework.”273 Similarly, the fourth goal, to “Promote Greater Understanding of the Convention,” listed
strengthening the Parties’ alliances with relevant local communities as an objective. 274
*38 The 2000 Strategic Plan was an improvement over previously adopted resolutions in that it better explored social and
economic incentives that could be used to earn the assistance of the local communities. Objective 1.1 of the Plan provided the
most concrete goal relating to CBNRM. It states that the CITES Secretariat should assist in the development of “appropriate
domestic legislation and policies that encourage the adoption and implementation of social and economic incentives allied to
legal instruments.275 The “Action Plan” for Objective 1.1 (attached as an annex to the 2000 Strategic Plan) included
sub-Objective 1.1.4, stating that the Parties, the Secretariat, and the Animals Committee should ensure adequate review and
adoption of policies and legislation, and provided land tenure as one of a number of potential approaches. 276 In the 2000
Strategic Plan, the Parties finally recognized that land tenure--one of the key focuses of the CBNRM approach--is a factor
that could have a significant impact on the effectiveness of the CITES approach.277 However, land tenure was not provided
very much import, instead being listed as one of several potential approaches in an attached document’s sub-objective. In
short, the 2000 Strategic Plan stopped well short of providing the type of guidance needed by a country seeking to develop
any sort of CBNRM program.
E. The Parties Balk at Embracing CBNRM
At the 2002 Conference of the Parties, the Parties considered a working paper prepared by the CITES Secretariat entitled
“Economic Incentives and Trade Policy” (“2002 Working Paper”). The 2002 Working Paper noted that the 2000 Strategic
Plan aimed at assisting Parties in developing domestic legislation and policies that encourage the adoption and
implementation of social and economic incentives.278 Critically, the 2002 Working Paper pointed out that
command-and-control regulations allow little flexibility in the ways that nations can achieve conservation goals. 279 Instead,
such regulations rely heavily on the nations’ ability to engage in the monitoring and management of complex administrative
systems, in addition to requiring that the nations possess high capacities for enforcement of the regulations. 280 For this reason,
the Secretariat wrote that combining regulations with incentive measures meant a greater likelihood that CITES’ objectives
would be achieved in a cost-effective manner.281
Unlike earlier documents considered by the Parties, the 2002 Working Paper analyzed a number of incentives available to the
Parties--two of which are hallmarks of the CBNRM approach. The Secretariat listed the removal of “perverse incentives”
such as *39 open-access resource exploitation as one approach, and “the assignment of well-defined property rights to the
local communities .... includ[ing] the right to use a particular species, to permit or exclude its use by others, to collect the
income generated by the species, and to sell or otherwise dispose of the species”282 as another. Regarding the latter incentive,
the Secretariat wrote:
Property rights include the right to use a particular species, to permit or exclude its use by others, to collect the
income generated by the species, and to sell or otherwise dispose of the species. It is well known that poachers
harvesting specimens of wild species under open access conditions often enjoy profit margins that make any
effort to elude enforcement controls worthwhile. The assignment of property rights to local communities can
help to reduce enforcement costs by providing resource owners with an incentive to protect the species. Those
.
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rights could include self-administration of resource use and the right to sell hunting licenses.283

The Secretariat allowed the Parties the prerogative to use any incentive, but it urged the Parties to use economic incentives,
and remove perverse incentives, when developing their conservation strategies. 284 The Secretariat wrote that such an
integrated approach “will often be key for achieving the goals of the Convention.”285 The accompanying draft resolution
(“2002 Draft Resolution”) incorporated much of the language of the working paper, repeating that the Parties should consider
the use of economic incentives as part of their national policies. 286 Importantly, the 2002 Draft Resolution urged the Parties to
“avoid where possible the application of stricter domestic measures.”287
It was at this point, twenty-seven years after its inception and twenty-three years after they first heard the call for the
inclusion of communities in its conservations efforts, that the Parties had their best opportunity to embrace CBNRM as a
supplement to CITES’ regulatory approach. The Parties considered a resolution, drafted by the CITES’ Secretariat, which
stressed that such an integrated approach would be more effective, both in costs and in results, than CITES’ traditional classic
approach to conservation.
When the 2002 Draft Resolution was presented to CITES’ Committee II, the Parties’ reaction was mixed. 288 Chile, Colombia,
Indonesia, the Philippines, Japan, and *40 Norway all generally supported it.289 India complimented the Secretariat for
introducing an “innovative document,” but it, along with Australia, the member states of the European Union, the United
States, Kenya, Zambia, Tanzania, and Brazil objected to, among other things, the portion of the 2002 Draft Resolution urging
the Parties to avoid implementing stricter domestic measures. 290 Ultimately, Committee II overwhelmingly rejected the draft
proposal. Two countries supported the 2002 Draft Resolution, while twenty-six countries opposed it, and the remaining
twenty-two countries abstained.291 The Parties did, however, approve a decision directing the Secretariat to further investigate
potentially applicable economic incentives, and to report back to the Parties at the 2004 Convention. 292
CITES’ records do not indicate which of the Parties supported or opposed the 2002 Draft Resolution, or their reasons for
doing so. However, based on the records of the debate on the draft amendment, it does not appear that the Parties disputed the
potential efficacy of an integrated approach to conservation. Rather, the Parties appeared most concerned with the 2002
Resolution’s attempt to move away from the classical approach to conservation. For example, before calling the 2002 Draft
Resolution to a formal “roll-call” vote, the Parties on Committee II agreed by a “show-of-hands” vote to delete the portion
that urged the Parties to avoid implementing stricter domestic measures. 293 The Parties also added a preambular paragraph
that “reaffirm[ed]” the “importance of fully respecting the provisions of Article XIV of the Convention”294 (which provides
that CITES’ provisions will not affect the right of the Parties to adopt stricter domestic policies). Thus, it is likely that
rejection of the 2002 Draft Resolution indicates an enduring allegiance by many Parties to the classical approach to
conservation.
The Parties did not consider a similar draft resolution in 2004. Instead, the Parties adopted Resolution 13.2, which calls for
CITES Parties to make use of the Addis Ababa Principles and Guidelines for the Sustainable Use of Biodiversity when
adopting *41 non-detriment-making processes and making non-detriment findings.295 Among other things, the Addis Ababa
Principles provide that “local users of biodiversity components should be sufficiently empowered and supported by rights to
be responsible and accountable for use of the resources concerned.”296 The fundamental shortcoming of Resolution 13.2,
however, is that it does not address the involvement of local users of a resource when the resource is subject to Appendix I’s
wholesale trade ban. The support of local communities is most critical to the conservation of the species when international
trade in a species is banned entirely, because it is at that point that governments are most likely to lack the will or means to
undertake sufficient conservation efforts.297
In 2007, the Secretariat again argued for the incentivization of local communities in the implementation of CITES’ trade
restrictions. It presented the Parties with a working paper that expanded upon the language contained in the 2002 Draft
Resolution.298 As before, the Secretariat stated that incentive measures, such as the granting of property rights, are
more-flexible and low-cost methods by which to achieve government policy objectives. 299 The Secretariat also urged that,
through the use of incentives, the Parties could increase the policy options available to them, thereby encouraging positive
behavior by their constituents more effectively and efficiently. 300
The Secretariat provided a lengthy analysis of the benefits of granting communal property rights:
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If Parties want to ensure that wildlife trade generates revenues for conservation and contributes to poverty
alleviation in some particular way, then *42 securing communal property rights is a key element to meet that
goal. Communal property rights include the right to use a particular species, to permit or exclude its use by
others, to collect the income generated by the use of the species, and to sell or otherwise dispose of specimens
of the species.

In the absence of secure property rights, such as under “open access” conditions, it is well documented that
poachers harvesting valuable specimens of wild species can enjoy profit margins that make any effort to elude
enforcement controls worthwhile.

The assignment of property rights to local communities can help to reduce enforcement costs by providing
resource owners with an incentive to protect the species. Those rights could include self-administration of
resource use and the right to sell hunting licenses.
When markets exist, but do not succeed in conserving a valuable resource, poorly defined, weak or missing
property rights can be to blame. Indeed, it is very important to determine which characteristics of secure
property rights are missing or weak and explore ways to restore or substitute the missing elements.301
Despite the Secretariat’s articulation of the potential benefits of what is, essentially, a CBNRM approach, the Secretariat did
not suggest the adoption of a resolution promoting such an approach. Instead, the Secretariat presented several draft decisions
for the Parties’ consideration. Those decisions (which the Parties adopted) merely encouraged Parties to report details of their
incentive measures in their biannual reports, and directed the Parties to consider practical ways to enhance stakeholder
engagement in the implementation of CITES.302
The Parties took no further steps regarding the use of incentives in conservation at the 2010 Conference. They did consider a
draft resolution that urged the recognition of resource tenure for local communities as a means of poverty reduction, 303 but
rejected it with little discussion.304 Instead, the Parties enacted several decisions that directed the Standing Committee to
continue considering the impact of CITES listing decisions on the livelihoods of the poor, and to present its findings at the
2013 Conference.
IV. THE NEED FOR CITES TO EMBRACE CBNRM
The Parties must overcome their reluctance to embrace CBNRM if CITES is to retain its status as one of the world’s most
important conservation treaties. Simply put, *43 CITES’ current approach to conservation is not effective. With perhaps a
few exceptions, CITES’ classical approach to conservation only works in those countries that possess sufficient resources to
rigorously enforce strict legislation.305 Attempts by developing countries to rely solely on a classical approach in effectuating
CITES’ trade restrictions often result in a burgeoning illegal trade of the protected species. 306 Further, without some other
competing incentive, CITES trade restrictions have the perverse impact of incentivizing the developing countries’ local
communities to engage in behavior antithetical to conservation of the protected species. 307
The Parties’ collective failure to support CBNRM does not, of course, prevent individual Parties from adopting such an
approach on their own. However, adopting a successful CBNRM approach requires a country to have both the will and
means to draft appropriate legislation and policy, and to provide the program with ongoing assistance. It is likely that many
Parties lack sufficient will to begin a CBNRM program absent external encouragement and financial and logistical support.308
CITES’ promotion of CBNRM as a means of complementing its use of trade controls would help these governments muster
the necessary political will to develop their own CBNRM programs. 309 CITES can also provide resources that might be
otherwise unavailable to the governments. For example, CITES has historically adopted resolutions that provide for the
building of Parties’ capacities to conserve protected species, 310 and it could do the same for countries attempting to adopt
CBNRM programs. Additionally, CITES possesses the ability to facilitate the funding by *44 other Parties and international
.
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organizations of countries’ nascent CBNRM programs.311 Absent this support, many Parties will struggle to adopt viable
CBNRM programs.312
The stubborn refusal by the majority of the Parties to embrace the adoption of CBNRM programs, despite the classical
approach’s limited efficacy in many developing countries, risks alienating the remainder. CITES’ Appendix I trade bans
prevent trade in protected species by any country, regardless of how well a particular country manages those species. Thus,
the inability of some Parties to effectively enforce CITES’ trade restrictions has the unfortunate effect of harming those that
can, because the latter continue to be prevented from benefitting from trade in the protected species. This, in turn, foments
discord between those Parties with well-managed conservation programs and those without.
For example, African elephants are listed on Appendix I, and are therefore subject to a complete ban on international trade.
However, some southern African countries, namely Namibia, Botswana, South Africa, and (until recently) Zimbabwe,
actually possess healthy, well-managed elephant populations.313 Nevertheless, they are subject to the same trade bans as are
those countries that are unable to successfully conserve elephant populations.314 On several occasions, these southern African
countries have sought to resume trade in ivory, but their proposed resumption of trade has been opposed by other Parties,
including those from other regions in Africa.315 The end result of this disparity in the Parties’ abilities to conserve their
elephant populations is over a decade of infighting among CITES’ ranks. 316
CITES’ rigid adherence to the classical approach also risks making it appear out-of-date compared to more-recent
conservation treaties. The CBD, for example, embraces a much more comprehensive approach to conservation, including the
promotion *45 of participation by local communities in conservation efforts. 317 The CBD has already exceeded CITES in its
number of signatories;318 one member attributes this high participation because the CBD’s approach “far exceeds ‘classic’
nature conservation agreements in its objectives and scope.”319 Indeed, this disparity in the flexibility and comprehensiveness
of the approaches utilized by the two conventions has caused some to propose subsuming CITES under the CBD. 320 While
this Article does not suggest that CITES is in any real danger of being subsumed out of existence, comments such as these
reflect a viewpoint that CITES is too limited in scope in comparison to its newer cousins.
CONCLUSION
The classical approach to conservation emphasizes reliance on the adoption of strict legislation and the designation of
protected areas for conservation, but this approach has limited efficacy in many developing countries. Developing countries
often lack sufficient resources to effectively enforce such strict legislation and adequately police designated protected areas.
These shortcomings are exacerbated by the fact that the countries’ efforts, by removing the ability of local communities to
benefit from the utilization of species, can actually have the perverse effect of incentivizing local communities to over-exploit
protected species. This combination--inadequate enforcement of protectionist measures and the perverse incentivization of
local communities--can lead to the type of dramatic decline in wildlife populations that Namibia experienced during its
period of colonial rule.
CBNRM can, if properly designed and supported, afford a means for developing countries to more effectively conserve
protected species. It provides local communities with a sense of ownership over, and responsibility for, protected species.
Hence, instead of *46 seeking to exploit the protected species in order to realize short term gains, local communities are more
likely to sacrifice these immediate gains in order to generate sustained long-term benefits from the species’ sustainable
utilization. CBNRM’s potential as a conservation tool is evidenced by the tangible successes of Namibia’s conservancy
program.
Despite CBNRM’s promise, the Parties to CITES have nevertheless refused to embrace it as a viable approach to effectuating
CITES’ trade restrictions. Absent CITES’ express approval of a CBNRM approach, developing countries may lack the desire
or capacity to successfully implement their own CBNRM programs. Consequently, those countries will likely continue to
have little or no success in conserving species protected under CITES. This continuing ineffectiveness, in turn, will provide
further ammunition to CITES’ critics, and can lead to increased discord among the Parties. If the Parties continue to rely on
an ineffective “classical” approach to conservation, CITES risks eventually becoming little more than a “bureaucratic
shell.”321
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CALLS FOR COMMUNITY INVOLVEMENT AND
BENEFIT

YEAR

ACTIONS TAKEN BY THE PARTIES

Director General of the International Union for
Conservation of Nature and Natural Resources stresses
need for community benefit.

1979

Deputy Director of UNEP urges Parties to take into account
needs and values of local communities.

1987

Executive Director of UNEP and International President of
WWF discuss need to provide local communities with
economic incentives.

1992

Parties consider a proposed resolution discussing the need
to incentivize local participation in conservation. Parties
remove language concerning trade and sustainable use by
local communities.

Executive Director of UNEP encourages the Parties to look
beyond regulatory measures.

1994

Resolution 9.8 passes, which recognizes benefits of
incentives in conservation. No guidance provided as to how
incentives should be generated.

Participants in the Global Diversity Forum criticize CITES
trade restrictions and lack of feedback mechanism. At the
Conference of the Parties, Zimbabwe’s President urges a
community-based approach and touts success of
Zimbabwe’s CAMPFIRE program.

1997

2000

Parties adopt 2000 Strategic Plan. One of the Plan’s goals
is to foster cooperation with local communities. The Partie
recognizes land tenure as a potential tool.

CITES Secretary General presents working paper calling
for the Parties to combine regulations with incentive
measures, including land rights and the ability to profit
from the use of species. Working paper is accompanied by
a draft resolution incorporating much of the paper’s
language.

2002

CITES’ Committee II rejects the draft resolution by a vote
of 26-2, with 22 abstentions. Secretariat directed to further
investigate incentives and report back in 2004.

CITES Secretary General notes the need to involve local

2004

Parties adopt Resolution 13.2, which calls for Parties to use
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communities in conservation efforts.

CITES Secretary General presents working paper urging
the incentivizing of local communities in implementation of
trade restrictions. The paper again addressed property
rights, but no draft resolution presented.

Addis Ababa Principles. Local Community use of Resource
subject to CITES Appendix I’s trade ban is left
unaddressed.
2007

Decisions adopted (a) encouraging Parties to report details
of their incentive measures in their biannual reports, and (b)
directing Parties to consider practical ways to encourage
stakeholder involvement.

2010

Parties reject draft resolution urging recognition of resource
tenure as a means of poverty reduction. Parties direct
Standing Committee to continue researching impact of
CITES listing decisions on livelihoods of poor people.
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