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*53 PRETEXTUAL TAKINGS AND EXCLUSIONARY
DIFFERENT MEANS TO THE SAME PAROCHIAL END

ZONING:

Historically, local governments have utilized zoning ordinances as means to exclude undesirable land uses from their
borders. A number of states have addressed the issue of exclusionary zoning by passing legislation that prohibits or severely
curtails such ordinances. However, towns have begun to utilize different means to effectuate the same parochial objective.
The towns will simply condemn the land under the subterfuge of the preservation of open space. This Article will discuss the
history of land use controls, such as exclusionary zoning and condemnation, and demonstrate how they are used as a means
to perpetuate NIMBYism. In particular, this Article focuses on condemnation due to the deference accorded the legislature by
the courts. Four possible solutions are presented, but an objective, bipartisan land use review committee at the state level is
the most effective solution.
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*55 INTRODUCTION
In the summer of 2001, a real estate developer acquired approximately sixteen acres of property located in an area zoned for
residential use in Mount Laurel, New Jersey, with the intention of developing twenty-three single-family residences.1 Mount
Laurel is infamously anti-development.2 The town’s restrictive zoning policies triggered years of exclusionary zoning
litigation in the 1960s and 1970s,3 culminating in the adoption of a statewide Fair Housing Act (FHA) in 1985. 4
Unsurprisingly, the town’s residents objected to the new sixteen-acre development.5 The residents asserted publicly that they
were opposed to the new development due to their desire to stop an influx of new families with school-aged children.6 The
Mayor of Mount Laurel expressed concerns that the children would overcrowd the town’s schools, resulting in a significant
tax increase to the taxpayers.7 Because Mount Laurel, chastened by the FHA, could no longer resort to traditional zoning
techniques to prevent the new development,8 it took an alternative route: the town condemned the sixteen-acre parcel for use
as public open space.9
Although condemnation is most commonly thought of in the United States as a right established by the U.S. Constitution, it
existed prior to the enactment of the Takings Clause.10 Early cases justified the government’s right to seize land as a
sovereign’s inherent *56 right predicated on natural law.11 The U.S. Supreme Court held, in Kohl v. United States, that the
government’s power to condemn “is essential to its independent existence and perpetuity” and necessary “for forts, armories,
and arsenals, for navy-yards and light-houses, for custom-houses, post-offices, and court-houses, and for other public uses.”12
The Fifth Amendment prohibits the taking of “private property ... for public use, without just compensation,”13 but in recent
years, the scope of “public use” has come under scrutiny.14 Municipalities sometimes require the condemnation of land to
build schools or for other purposes that ultimately serve a public need. 15 Those uses are clearly within the constitutional
requirement of “public use.”16 The nonuse of land, such as preservation of open space for conservational purposes, has also
been held to be a constitutionally valid public use.17 In fact, the Supreme Court has held that a municipality’s power to
condemn land for the stated purpose of preservation of open space is facially valid. 18 This Article does not assert that land
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should never be condemned to preserve open space; rather, it recognizes that the preservation of open space is an altruistic
and necessary initiative.19
Despite its seemingly noble environmental purpose, condemnation for open space is often motivated less by a desire to
conserve and more by a desire to exclude.20 Municipalities such as Mount Laurel sometimes use their condemnation power in
an insidious manner,21 to *57 halt the development of an unwanted project and exclude undesirables. 22 Homeowners often
resist new development projects, fearing a reduction in the value of their property or change in the character of the
community.23 This fear is particularly pronounced because a home, “for the vast majority of residents, [is] the largest asset
that they will ever own.”24 The phenomenon of such opposition to new developments has been termed NIMBY, an acronym
for “not in my backyard.”25
While conservation of open space is a valid environmental concern, condemnation for open space should not be used to mask
NIMBYism. From this thesis, two questions naturally arise: (1) under what circumstances are pretextual takings used?; and
(2) what preventive measures can be established to mitigate the use of pretextual takings? The issue of pretextual takings can
be addressed either by the legislature or the judiciary;26 however, this Article concludes that the solution is to statutorily
create an objective, bipartisan state-level committee to review all requests for condemnation of land where the stated purpose
is preservation of open space.
Part II of this Article will discuss land use controls and how local governments have utilized land use regulations, such as
exclusionary zoning, to prevent undesirable development projects and keep out certain individuals.27 Part II will also review
the current state of the public use requirement under eminent domain laws, as well as the open space conservation
movement.28 Part III will consider why pretextual condemnations occur at the local governmental level and evaluate examples
of condemnations resulting from local *58 opposition to a development project.29 Additionally, it will argue that
condemnation should not be used as a vehicle for NIMBYism. 30 Part IV will propose judicial and legislative remedies to
mitigate the use of condemnation for such parochial purposes. 31 Although either approach is preferable to the status quo, this
Article ultimately concludes that a legislative solution most effectively balances the competing interests of property owners
and community members.32 Overall, this Article asserts that property should not be condemned as a result of local opposition
and bad-faith motives.33
I. LAND USE CONTROLS
This Part provides an overview of two commonly used land use controls, zoning and condemnation, and examines how
courts review a challenge to a municipality’s use of such land use controls. The adequacy of responses from state legislatures
and Congress will also be addressed. This Part concludes by discussing the importance of open space preservation to ensure
the sustainability of natural resources and ecosystem services.
A. Exclusionary Zoning
Since the early 1900s, local governments have used their land use regulatory authority to exclude undesirable land uses from
their borders.34 To that end, local governments have enacted zoning ordinances that prevent the construction of multi-family
housing while simultaneously requiring large single-family residences.35 These types of zoning ordinances increase the
construction costs of new homes and effectively prevent development of lower-income-family homes.36 As a result, NIMBYs
are able to sustain their purported subjective enjoyment of the community. At the same time, such exclusionary *59 zoning
ordinances preempt an increased demand for public services that would necessitate a corollary tax increase. 37
Although the Supreme Court has upheld the validity of zoning as an exercise of state police power, 38 some states have
determined that exclusionary zoning ordinances are arbitrary and unreasonable, and therefore beyond the scope of the
municipal police power.39 In Mount Laurel I, the Supreme Court of New Jersey held that municipalities could not enact
zoning ordinances to exclude low- and moderate-income housing.40 Following the court’s ruling in Mount Laurel I, the
township took no action to modify its existing exclusionary zoning ordinances, which resulted in the court issuing an order
compelling the township to accommodate low-income families.41 As in New Jersey, other states’ courts have invalidated
similar exclusionary zoning ordinances.42
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Local governments have also enacted ordinances targeting other NIMBY issues, such as the construction of cell phone towers
or storage of nuclear waste.43 In response, Congress has attempted to preempt exclusionary practices by enacting statutes such
as the *60 Telecommunications Act of 1996 (TCA) and the Nuclear Waste Policy Act (NWPA). 44 The TCA provides
procedural safeguards to mitigate the possibility that NIMBY issues factor into local governments’ decisions for siting cell
towers.45 The NWPA is more stringent in its approach because it expressly provides for the siting of nuclear waste facilities,
effectively preempting any local land use regulation.46 Several states have also addressed the issue of exclusionary zoning by
passing legislation that prohibits or severely curtails such ordinances. 47
B. Eminent Domain
Inherent in a sovereign’s police power is the right to take private property for public use without the consent of the owner. 48
The United States had the power to exercise eminent domain without providing compensation to the owners of the
condemned property prior to the adoption of the Fifth Amendment.49 The Fifth Amendment established a precedent for
compensating a landowner should the federal government condemn his land for public use.50 In general, courts defer to the
state or local legislature’s findings to *61 determine whether the stated purpose of a taking falls within the public use
requirement.51 A court will not “substitute its judgment for a legislature’s judgment” unless that judgment is “without
reasonable foundation.”52 Essentially, courts will uphold the findings of the legislature so long as the condemnation is
reasonably related to a conceivable state interest.53 Ostensibly, absent clear evidence to the contrary, courts will generally
uphold condemnations.54
C. An Expansive Understanding of Public Use
The Fifth Amendment of the U.S. Constitution establishes limitations on the government’s eminent domain powers by
requiring condemnation to ultimately benefit the public.55 The public use requirement of the Fifth Amendment has never been
thoroughly defined,56 but it has been interpreted expansively to include uses that benefit the public, even if not directly used
by the public, as well as nonuses, such as the preservation of open space.57
1. Public Use
Typical examples of eminent domain actions involve condemnation for a public use, such as for schools, public roads, or
public utilities.58 Courts have even determined that property that has not been deemed blighted may be condemned as part of
an overall area that has been deemed blighted.59 In these situations, the government physically seizes private property and
uses it for some other purpose that benefits the public as a whole.
*62 In Berman v. Parker, Berman owned a department store in an area designated as blighted by the District of Columbia
Redevelopment Act of 1945.60 Although the store itself was not blighted, it was located in an area that was slated for
redevelopment due to blighted conditions.61 Ultimately, the Supreme Court held that Congress may condemn land for
redevelopment purposes, even if that land itself is not blighted, so long as it is part of an overall project to redevelop a
blighted area.62 The Court supported its expansive interpretation of the public use requirement by reasoning that the public as
a whole would benefit from the redevelopment of the blighted area.63
Similarly, in Kelo v. City of New London, the city of New London sought to redevelop approximately ninety acres of land to
revitalize a blighted area and create jobs.64 The city was able to successfully acquire a majority of the land needed for the
project from existing landowners.65 However, the plaintiffs refused to sell their land and the city had to condemn it.66 There
were no findings that the plaintiffs’ land was blighted, but unfortunately for them, it was located in an area designated for
redevelopment.67 The city’s redevelopment plans sought to transfer the land to private owners to build a private commercial
research facility.68
In upholding the condemnation, the Supreme Court expanded upon its ruling in Berman, holding that blighted land may be
condemned and transferred from private ownership to another private owner for redevelopment purposes.69 The Court
reaffirmed existing precedent that redevelopment and conveyance of condemned land into private ownership can have a
“public purpose,”70 specifically to create jobs and increase tax *63 revenue.71 As a result of the broad judicial interpretation of
what constitutes a public use, courts will generally defer to a municipality’s findings of a public use and uphold a
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condemnation.72
2. Public Nonuse; Condemnation for Open Space
“Nonuses”-of-land cases typically arise when the government enacts legislation that prohibits the erection of any structure on
land,73 or when land is condemned and designated as open space.74 The Supreme Court has held that such nonuse legislation
meets the constitutional public use requirement.75 In Lucas v. South Carolina Coastal Council, Lucas, a private landowner,
acquired two residential lots two years prior to the enactment of a statute prohibiting him from building on his property. 76
Subsequently, Lucas filed suit, contending that the legislation effectuated a taking because it rendered his land valueless. 77
The Court held that the objective of the legislation was to confer a benefit to the public,78 and because Lucas’s land had been
rendered valueless, he was entitled to just compensation.79
In Aspen Creek Estates, Ltd. v. Town of Brookhaven, the petitioner purchased a thirty-nine-acre parcel of farmland on Long
Island with the intention of subdividing and building nineteen houses. 80 The land was part of 500 acres known as Manorville
Farmland Protection Area.81 Brookhaven also bid on the land to preserve it for open space, but ultimately lost out to Aspen
Creek.82 Shortly thereafter, Brookhaven declared that the land was to be preserved as open space, in part to ensure the
continuation of agriculture in the town.83 After Brookhaven commenced condemnation proceedings to acquire the land,
Aspen Creek brought suit.84 When the case reached a New York appellate court, the court held that “it is clear ... that
[Brookhaven’s] stated reasons for acquiring the *64 property--preserving farmland and maintaining open space and scenic
vistas--are all legitimate public purposes.”85 The court held that the stated objective of preserving the area’s farmland was
constitutional.86
In addition to judicial decisions upholding the validity of preservation of open space under the public use doctrine, 87 states
have also enacted legislation expressly authorizing condemnation for open space public use. 88 For instance, Connecticut
passed a statute requiring that at least 21% of the state’s land be for open space. 89 New Jersey, seemingly in spite of the aims
of its Fair Housing Act, has also enacted legislation that expressly authorizes the condemnation of land for the preservation of
open space.90
D. Open Space Preservation
There are both public and private initiatives that set forth the altruistic objective of preserving open space for the benefit of
society as a whole.91 Increased population and limited land resources threaten the continued existence and availability of open
space.92 Over two million acres of forests, farms, and open space are lost every year in the United States due to development,
such as suburbinzation.93
A Brookings Institute study concerning policy initiatives “to increase the amount of park and recreational space in urban
areas, and to protect ecosystems and farmland on the metropolitan fringe”94 detailed different mechanisms through which
states effectuate the preservation of open space. 95 Generally, either a governmental agency or a nonprofit group purchases
property outright.96 In another approach, the entity may purchase the development rights on the property, precluding the
transfer of title from the existing owner *65 to any other purchaser.97 As an incentive-based alternative, the state or local
governments may grant tax deductions or credits if the landowner retains the property as open space. 98 Lastly, state or local
legislatures may enact regulations to prohibit or encourage desired uses for the property. 99
Historically, landscape architects have used open space to either effect metropolitan growth or provide non-urban-type
amenities to urban residents.100 But more recently, “many commentators and policy advocates have promoted the idea that
open space of all kinds should be consciously used to shape our metropolitan areas.”101 Most state-sponsored programs for the
preservation of open space, however, have identified a different objective, such as “an opportunistic approach to conserving
land” or a “systematic pattern of open space protection that has revolved around the state’s interest in the natural resources
involved,” as opposed to urban growth.102 Regardless of the stated objective, the paramount importance of the preservation of
open space seems obvious:103 The rapidly increasing rate of development, rising real estate costs, change in land ownership,
and decreasing federal funding risk depleting the nation’s open space in the absence of immediate action.104
At the federal level, the U.S. Forest Service has initiated what is known as the Open Space Conservation Strategy
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(Strategy),105 which notes in its mission statement:
Open space--forests, grasslands, farms, ranches, wetlands, riparian areas, and urban greenspaces--provides vital
ecosystem services and benefits for society. Each day, we lose 6,000 acres of open space in the United States as
more people choose to live at the urban fringe and in scenic, rural areas.106

The Strategy lists several benefits arising from the preservation of open space, including clean air and water, natural flood
control, food, timber, wildlife habitat, endangered species recovery, scenic beauty, climate regulation, and increased property
values.107
*66 Some states have also implemented open space initiatives.108 For example, New York enacted an environmental
conservation law that states:
The quality of our environment is fundamental to our concern for the quality of life. It is hereby declared to be
the policy of the State of New York to conserve, improve and protect its natural resources and environment and
to prevent, abate, and control water, land, and air pollution, in order to enhance the health, safety and welfare of
the people of the state and their overall economic and social well-being.109

Additionally, several other states have enacted similar legislation that declares the preservation of open space a fundamental
concern for the general welfare of citizens.110 Because the preservation of open space has been designated an objective of the
state, it naturally satisfies the public use requirement for takings. 111
II. THE POWER TO CONDEMN IS THE POWER TO EXCLUDE
This Part will discuss the history and purpose of reliance on local governments to implement land use controls. Further, it
will demonstrate why local land use decisions may be self-motivated and require an objective third party to review such
decisions and determine whether they are just and fair.
A. Locality of Land Use Controls and NIMBYism
Historically, zoning and other land use controls rely on local governments because local governments are more accustomed
to the needs and requirements of their constituents than either the state or federal government. 112 The state legislature’s role is
merely to define the local government’s authority.113 However, some have questioned the effectiveness of this system because
a local government’s control is limited to the land within its borders, which results in the ineffective management of regional
land use planning that has caused environmental damage. 114 To address those concerns, state legislatures have enacted
measures to both restrict and expand the authority of local governments. 115
In one respect, the local governments’ authority was restricted by state legislatures’ utilizing “preemptive measures, regional
land use agencies, state directives, and other *67 approaches.”116 However, these measures did not alter the states’ reliance
on local government to control land use issues.117 In terms of developmental concerns, many state legislatures effectively
expanded local governments’ arsenal of local land use controls, evincing the need to rely on local governments to make local
land use decisions.118 Although local governments are more apt to make land use decisions that affect their constituents, that
does not mean that such decisions are objective and fair. 119
As rural communities develop into typical suburban communities, the residents of those newly formed communities
eventually come to represent the political majority.120 A trend has developed where new residents support initiatives to
increase the value of their homes, while opposing measures that may diminish their homes’ value. 121 This self-serving mindset
has resulted in a pronounced NIMBY syndrome, which has been defined as the local residents’ opposition to development
projects within their community out of fears that the value of their homes will decline. 122 In addition to fears of a diminution
in home values, homeowners are also concerned with “maximizing the subjective use value of their property.”123
Homeowners fear that development projects will introduce increased road congestion, crime, higher taxes, and the
construction of aesthetically unpleasing structures.124 Homeowners also fear an increase in the population of what they
perceive to be a socially undesirable class of individuals, which may ultimately lead to reduced market value of homes in the
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community,125 or a decline in the homeowners’ subjective enjoyment of the *68 community.126 NIMBYs often voice their
opposition to development projects at zoning and planning board reviews, 127 but if the developers fail to acquiesce to these
requests, NIMBYs will resort to other methods to halt or minimize projects, 128 including rezoning and condemnation.129
B. Homeowner Political Majoritarianism
Legal scholars have argued that, because local governments who condemn land must pay just compensation, and because
funds expended for that compensation are directly attributable to the local residents, local decisions to condemn land would
be self-regulated.130 This is not always the case, however, because homeowners’ interests generally prevail with regard to
local land use decisions.131 Most homeowners’ objective is to preserve the value of their property,132 a goal that may be
adverse to what is best for the region.133
Take the hypothetical example of a developer with plans to construct a strip mall in an affluent town. A strip mall would
create jobs and generate significant tax revenue for the town, but homeowners in the town fear an increase in traffic and
ultimately lower property values associated with the new development. The officials of the local government, who are elected
by the town’s residents, commence condemnation proceedings in order to appease their constituents. The town, as a result,
loses out on new jobs and increased tax revenue. This scenario would likely only occur on the local government level, where
homeowner political majoritarianism is most influential.134 If this scenario were to happen at the state level, the influence of a
select few at the local level would not have the requisite political impact to ultimately sway the decision in their favor. 135 The
decision would be made objectively, with the motive of bettering the community, and not subjectively, for the benefit of
those who possess the ability to exert the most political influence.136
The Eighth Circuit Court of Appeals has acknowledged that there may be cases where land use decisions are “corrupted by
the personal motives of local government *69 officials.”137 Many theories exist as to why local governmental land use
decisions tend to be biased or unfair.138 The explanation may be as simple as the inability of a party opposing the decision to
effectively voice its discontent.139 Or it may be the result of willful misconduct rising to the level of corruption.140 Whatever
the reason, such decisions have culminated in a cloud of suspicion surrounding local governments’ land use decisions,141 and
given rise to the argument that courts should not accord the same level of deference to local governments that they give to
state legislatures.142
C. Examples of Pretextual Takings: Invidious Exclusion
This Part provides examples of municipalities utilizing eminent domain for the stated public use of the preservation of open
space, but ultimately with the effect of keeping out “undesirables.”143 In most cases, municipalities do not openly admit the
takings are predicated on NIMBYism. However, a convenient timing often exists between the announcement of the unwanted
project, the resulting pronouncement of the need for the *70 preservation of open space, and the subsequent taking, leading to
the reasonable presumption that the municipality has conducted a pretextual taking.144
NIMBYism is harmful in many different contexts. NIMBYism can serve to keep out classes of people from a town or
preclude important social services such as group homes and affordable housing. 145 NIMBYism, exhibited as a municipality’s
unfettered ability to simply take land, can also frustrate the basic tenet of property rights by unjustly taking a landowner’s
property to achieve an invidious purpose. 146 Furthermore, investment-based expectations are frustrated when developers’
plans are thwarted, leading to the loss of considerable time and money. 147 Although NIMBYism may always exist,
municipalities should not be able to invoke the grave power of condemnation for the parochial, Scrooge-like end of excluding
families with children.148
*71 1. Open Space Used to Exclude School-Aged Children
NIMBYism is not a new concept for the citizens of Mount Laurel, 149 the site of one of the more brazen examples of an open
space pretextual condemnation.150 In Mount Laurel Township v. Mipro Homes, Mount Laurel sought to prevent the erection of
additional single-family housing, citing fears of purported strains on governmental services due to a rapidly increasing
population.151 When the original development plans for the land in question called for an assisted-living facility for elderly
residents,152 Mount Laurel had no intentions of condemning the land.153 But when the plan for the parcel changed to housing
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for low- and moderate-income housing for families with school-aged children,154 Mount Laurel enacted legislation to
authorize the acquisition of the property for the preservation of open space. 155 A New Jersey appellate court held that the New
Jersey Eminent Domain Act authorized condemnation for the preservation of open space, and absent a showing of “fraud,
bad faith or manifest abuse,” it would defer to Mount Laurel’s decision to condemn the land. 156
Mipro Homes differs markedly from most instances where a condemnation for open space “coincidentally” halts the
development of an unwanted project. Instead, in Mipro Homes, the town was forthright in its motive for acquiring the
property157--to halt development of the residential homes and keep out the new families with school-aged children.158
Opponents of the ruling noted that Mipro had complied with all of Mount Laurel’s rules and regulations regarding the
development.159 Patrick J. O’Keefe, chief executive officer of the New Jersey Builders Association, asked, “Why should
towns bother expending time and money on adopting their plan in the first place?”160 In a scathing dissent to the New Jersey
Supreme Court’s per curiam affirmance of Mipro Homes, Justice Robert Rivera-Soto noted:
This case presents the unique and, in my view, egregious circumstance in which “the real purpose [of the
condemnation] was to prevent yet another residential development in a township already under severe
development pressure.” In those particular circumstances, I must side with the trial court when it explained that,
“if the Township desires to continue to purchase *72 property for open space, it may do so. Those purchases
may only be made from willing sellers, not by resort to condemnation of tracts under development from private
owners unwilling to give up their properties and vested approvals.”161

Public reaction mirrored that of Justice Rivera-Soto.162 In an opinion letter in a local paper, the Vice President of an
organization named as a co-defendant commented that “the [New Jersey] Supreme Court decided that homes for families are
not a priority. This is another court decision that will affect the availability and affordability of all housing in New Jersey.
Again, we ask ‘where will people live?”’163 Another article commented that the ruling would have a “chilling effect” on the
real estate market.164
2. Open Space Condemnation Employed for Racial Discrimination
A subtler pretextual taking occurred in Deerfield Park District v. Progress Development Corp.165 But pretextual takings are
not a new occurrence; in 1959, the Progress Development Corporation (Progress) acquired approximately twenty-two acres
of property slated for residential development.166 Less than one year after the acquisition of the property, however, the
Deerfield Park Board designated the property as park sites and commenced condemnation proceedings. 167 Progress alleged
that Deerfield’s decision to condemn the property was predicated on Deerfield’s opposition to its plan to sell homes to
African Americans.168 The timing of the announcement of the plan to sell to African Americans and the commencement of the
condemnation proceedings appeared to corroborate Progress’s allegations; however, absent any confirmation by Deerfield,
the court viewed it as mere conjecture.169 The court noted that every private landowner’s right to his land is subject to the
sovereign’s power of eminent domain and courts must defer to the judgment of the condemnor. 170 However, the court noted
that it could interject its judgment to prevent “a clear abuse of the exercise of that right.”171 Ultimately the court held that
Progress failed to substantiate its allegations of racial discrimination beyond mere conclusory statements and *73 that the
condemnation of the property for the purported purpose of a park was a valid public use.172 Although there was no express
admission, as in the Mipro Homes case,173 newspaper articles published around the time of the condemnation seem to
substantiate the allegations of an invidious taking.174
3. Open Space Used to Deter Senior Citizen Housing
In Ramona Convent of the Holy Names v. City of Alhambra, the city quashed a potential development project by changing the
zoning designation on the petitioner’s land from “Multiple Family” to “Open Space.”175 The petitioner, a Catholic girls’
school, desired to sell a portion of its land176 to a private developer, who planned to construct eighty-eight senior citizen
residential units.177 Alhambra denied the plans178 to build the units and changed the zoning designation, citing its need for
open space and the planned residential units’ inconsistency with the land use and environmental requirements of the city’s
general plan.179 Although the change in the zoning designation caused a substantial decrease in the value of the property,180 the
court held that the rezoning did not rise to the level of a taking because there was not a total diminution in value.181
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*74 4. Open Space Condemnation to Drive Away Affordable Housing
In AvalonBay Communities, Inc. v. Town of Orange, the town effectively denied a near-complete permit application for an
affordable-housing development by issuing a moratorium on all planned residential developments. 182 In upholding the trial
court’s injunction against Orange’s plan,183 the court “found that the town had proceeded in bad faith and that the project plan
was a pretext in an effort to thwart affordable housing on the AvalonBay parcel.”184 The court’s conclusion rested on the
suspicious timing of the city’s announcement of its new plan, which lacked any substantive details185
III. JUDICIAL AND LEGISLATIVE TOOLS TO COMBAT PRETEXTUAL TAKINGS
This Part suggests both judicial and legislative solutions to mitigate the damages caused by parochial takings like the ones
discussed above.186 Although both options contain viable and sustainable solutions that would effectively address the issue, 187
this Article *75 concludes that parochial takings should be addressed legislatively through the establishment of an objective,
bipartisan land use review committee at the state level.
A. Judicial Solutions
1. Eradication of the Presumption of Rationality and Constitutionality
Courts generally defer to the findings of local governments when reviewing condemnation decisions.188 Absent clear evidence
of an abuse of legislative power to “cloak some sinister scheme,”189 courts will grant a presumption of rationality and
constitutionality when reviewing condemnation cases.190 However, land use decisions made by local governments are often
self-serving and not deserving of this presumption. 191 Furthermore, these land use decisions are often arbitrary and capricious
in that they accommodate individual developers while ignoring important community impacts or even while discriminating
against property owners.192
Not all local land use decisions, however, are afforded a presumption of rationality and constitutionality.193 In fact, the U.S.
Supreme Court has gone as far as to shift the presumption from constitutionality and rationality to a presumption of
unconstitutionality and irrationality194 in cases of exclusionary zoning ordinances due to their inherently *76 invidious
nature.195 Similarly,196 municipalities should not be accorded deference from the courts when condemning land to achieve the
same objective.197
To illustrate, should a landowner bring a claim against a municipality alleging that her property was condemned based on
parochial motives, the court should not accord deference to the municipality’s findings. Rather, the court should review the
facts surrounding the condemnation and come to its own conclusion as to whether the condemnation served a public use.
Without the presumption and corollary deference to the municipality’s findings, a court could very well find an insidious or
parochial taking, like the ones discussed above,198 to be unconstitutional due to bad-faith invocation of public use and lack of
a legitimate state interest.199
2. Burden Shifting
A similar solution would be for a court to shift the burden from the plaintiff-landowner to the defendant-municipality to show
that the condemnation was made in good faith. Currently, many courts view the decision to condemn land for public use as a
legislative finding with which it will not interfere.200 Although courts will intervene if there is evidence of “fraud or palpable
bad faith,”201 there is rarely a “smoking gun” indicating sinister or bad-faith motives.202
*77 In fact, further pushing the odds in the municipality’s favor, courts place the “burden ... upon the landowner to show that
the public use is a sham and a fraud.”203 Since open space preservation is a valid use and is certainly not a sham or a fraud, 204
all a municipality needs to do is assert that its condemnation is predicated on the need for open space preservation, 205 making
it incredibly difficult for a landowner to prevail.
As a solution, where there is prima facie evidence of a pretextual taking, courts should shift the burden to the municipality to
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show good faith or the absence of fraud, and then weigh certain factors to determine the motives behind the condemnation.
Such factors should include: (1) prior environmental studies; (2) public opinion; and (3) availability of alternative land to
further the preservation efforts. Evidence that the municipality initiated environmental studies after the announcement of the
development plans should be viewed suspiciously.206 Moreover, courts should examine the constituents’ motives in
determining the possible presence of an ulterior motive. 207 Lastly, if alternative land exists within the municipality which
could have been used or condemned to further the preservation efforts, then the court should construe this factor against the
municipality as an ulterior motive for condemnation. In the case where the bona fide motive is truly the preservation of open
space, a steadfast refusal to utilize alternative land may be indicative of bad faith.
Similarly, if a landowner establishes prima facie evidence of discriminatory intent, courts should also shift the burden to the
municipality to prove otherwise, applying the same factors discussed above for determining whether the condemnation was
in good faith. If the municipality could show that it conducted environmental studies prior to the announcement of the
condemnation, lack of opposition from the constituents, or evidence confirming the lack of alternative land, then the court
would likely find lack of a bad-faith motive behind the condemnation.
*78 B. Legislative Solutions
1. Planning Boards or Commissions on a State Level
Although both the eradication of the presumption of rationality and the shifting of the burden may appear to help mitigate
suspect takings, one critical component of the judicial process severely limits the potential success of these methods: a court
cannot conduct its own fact-finding inquiries and must adjudicate based on the facts presented. 208 On the other hand, a
state-sponsored agency tasked with evaluating condemnation decisions would be able to conduct its own fact-finding
investigation and review the condemnation based on a truly objective viewpoint--not solely on subjectively presented facts.209
The beginnings of a solution to the problem of pretextual takings can be seen in Oregon’s Land Use Board of Appeals
(LUBA), a state-level appeals board established by the state legislature in 1979 to review important public-policy decisions.210
Such policy decisions include expertise in land use matters, accuracy and consistency of rules and decisions, efficiency, and
lower administrative costs.211 Although a twenty-year review and continued funding indicate LUBA’s success, LUBA only
has jurisdiction to adjudicate cases that are formally presented to it. 212 This limited jurisdiction prohibits LUBA from
reviewing unjust land use decisions merely because the landowner failed to appeal to it.
To ensure objectivity, fairness, and the elimination of pretextual takings, all states should adopt a state-level land use review
board (LURB) patterned off Oregon’s LUBA.213 If a LURB were charged with reviewing all local-government condemnation
requests for open space preservation, the review would be objective, unbiased, and result in a fair and just *79 decision.214
Because a LURB would operate at the state level, the influence from local homeowners and other local influences 215 would
not factor in its decision.216 If the town’s condemnation request is made in good faith and is not pretextual, then a LURB
would rule in the town’s favor. However, in cases similar to Deerfield, the LURB would see past the subterfuge of the
condemnation and rule that the condemnation is unjust and predicated on bad faith and discriminatory motives. 217
Furthermore, a LURB would be superior to the other proposed judicial solutions, 218 for the simple reason that judicial doctrine
is resistant to change due to stare decisis. Beyond that, a singular entity to review local land use decisions would help
eliminate the possibility of inconsistent rulings. In addition to consistent rulings, considerable cost savings and increased
efficiency would be realized by both the local and state governments and the appellant landowner. 219 The trial court system is
costly and a LURB would provide savings due to its streamlined process and quicker resolution. 220
CONCLUSION
When a municipality seeks to prevent an unwanted development, the means utilized to prevent the development should not
be viewed differently by the courts.221 If a state has enacted legislation222 that effectively prohibits the practice of exclusionary
zoning, or a state court has declared such practices unlawful, 223 the town should not be permitted to achieve the same ends
through alternative means.
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The act of towns using local land use controls to allay their NIMBYism fears is not a new phenomenon. 224 Until the late
1970s, exclusionary zoning was a land use control *80 exploited by towns to prevent undesirable developments. 225 As courts
and state legislatures began to curtail the use of exclusionary zoning, 226 towns searched for alternative ways to achieve the
same invidious objectives, and have apparently settled on abusing their eminent domain powers. 227 Instead of enacting an
ordinance prohibiting affordable housing, the towns simply condemn the land slated for the undesirable project, 228 while
claiming that the land will be used for the altruistic purpose of open space preservation. 229
Fortunately for the towns, courts and state legislatures have held that open space preservation is a valid public purpose for
condemnation.230 So long as legislative findings exist to support the findings of need for open space, courts will defer to those
findings and uphold the condemnation.231 Even where the municipality has openly stated that the condemnation was to stop
the construction of an unwanted project, courts have upheld the condemnation as constitutional. 232 Although state legislatures
have attempted to curtail such sinister takings, most states’ legislation regarding condemnation allows for such takings.233
Naturally the question must be asked: Why should a town be allowed to utilize alternative ways to effectuate means that have
been held to be wrongful? There are two avenues for addressing this inconsistency. First, courts could review the land use
decision objectively without according it a presumption of constitutionality and rationality. Alternatively, courts could shift
the burden to the municipality to prove its land use decision was rational and constitutional. But, courts are constrained by
precedent, and effecting a wholesale change in doctrine is unlikely. Instead, states should establish LURBs, patterned on
Oregon’s LUBA. LURBs would provide an objective and fair review of contested land use decisions without the requirement
of adhering to judicial precedent. Furthermore, LURBs would be able to base their decisions on evidence that may not be
admissible in a court proceeding.
Although NIMBY sentiments may never be eliminated, land use controls should not be used as a mechanism to perpetuate
parochial views.234 LURBs would provide an objective and fair process to review suspect condemnations and ensure
municipalities do not abuse land use controls.
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