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*582 LOST OPPORTUNITY: WHY RATIFYING THE LAW OF THE SEA
TREATY STILL HAS MERIT
Abstract:
The United States remains one of only a handful of nations that have declined to ratify the United Nations Convention on the
Law of the Sea (the “UNCLOS”). Although it has been thirty-four years since the UNCLOS was finalized, and twenty-two
years since it took effect, the United States’ failure to ratify the UNCLOS remains a significant impediment to international
cooperation. If anything, recent advances in maritime technology, indications of accelerating climate change, and signs of
increasing geopolitical instability have made the need for U.S. participation in the UNCLOS more urgent. Wishing to
maintain the chorus of support behind U.S. ratification despite the years of disappointing political obstructionism, this essay
provides a brief overview of the origins and benefits of U.S. participation in the UNCLOS.
*583 The environment is a global issue. Efforts toward preserving the environment and fashioning sustainable societies
require global solutions. Unfortunately, the path toward fashioning global policies is complicated by competing perspectives
and goals; differing viewpoints exist with respect issues ranging from resource scarcity--as illustrated by the feud between
Julian Simon and Paul Ehrlich1--to the definition of pollution.2 These complications underscore the importance of
international cooperation and dialogue. The United Nations Convention on the Law of the Sea (“UNCLOS”) provides a
useful model for creating meaningful policies to protect the vast and diverse ecosystems of the earth’s oceans.
Although the United States played a crucial role in the formation of UNCLOS, the United States Senate has never ratified it.
In 2009, President Barack Obama and members of the Senate conveyed their interest in garnering enough votes to achieve
ratification.3 Again, in 2014, addressing the rise of territorial and maritime disputes *584 between China, the Philippines, and
Vietnam on claims of ownership to the South China Sea, President Obama called for ratification, noting that “we cannot
exempt ourselves from the rules that apply to everyone.”4 Despite strong bipartisan support and advocacy efforts by both
conservationists and the energy sector, the United States still has not ratified UNCLOS. This failure has implications on
issues of the environment, the economy, national security, and international territorial and maritime dispute resolution.
Part I
A. UNCLOS in the Senate
When UNCLOS was finalized in 1982, then-President Ronald Reagan refused to sign it because he “disagreed with the
seabed mining provisions calling for shared technology and complex licensing procedures.”5 He chose instead to implement a
unilateral ocean policy that “seemed to ‘pick and choose’ desirable portions of” the Convention.6 That decision delayed the
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Convention’s adoption significantly, but by November 16, 1993, UNCLOS had been ratified by sixty countries, taking effect
in November 1994.7 This prompted the United States to press the United Nations to revisit the controversial seabed mining
provisions, which were then amended “to satisfy U.S. concerns.”8 It was later signed by President Bill Clinton,9 but in
November 1994, when its provisions came into effect, they did so “without the United States’ formal participation”; it was
never ratified by the Senate.10
Between 1994 and 2007, the UNCLOS languished in the Senate’s Foreign Relations Committee. Then, in October 2007, with
the strong support of the Bush Administration and a receptive Democratic majority, the Convention was approved by the
Committee on a 17-4 majority and “was primed for its first-ever Senate vote.”11 Why were members of Congress suddenly
interested? Oil.
*585 B. The Great Arctic Land Grab
The Arctic represents the “last large piece of non-jurisdictional real estate on the planet.”12 The U.S. Geological Survey
estimates that up to twenty-five percent of the world’s undiscovered oil and natural gas reserves lie beneath the Arctic
Circle’s seabed.13 Ironically, global warming has helped uncover these oil-rich seabeds; as polar ice caps continue to melt, the
territory becomes increasingly navigable and drillable. 14 Nation-states are increasingly interested into claiming large swaths
of this land as their own.
Perhaps the best-known attempt to lay claim to the Arctic seabed was made in 2007 by the Russian government, which used
submarines to plant its national flag on the North Pole’s seafloor--2.5 miles below the ice.15 This largely symbolic act was an
attempt to bolster its then-six-year-old claim to Lomonosov Ridge,16 a claim that was grounded in Part VI of UNCLOS:
The continental shelf of a coastal State comprises the seabed and subsoil of the submarine areas that extend
beyond its territorial sea throughout the natural prolongation of its land territory to the outer edge of the
continental margin, or to a distance of 200 nautical miles from the baselines from which the breadth of the
territorial sea is measured where the outer edge of the continental margin does not extend up to that distance.17

*586 More recently, Russia revised its submission seeking to extend its continental shelf18 in the Arctic,19 and the Kingdom of
Denmark submitted information to support the limits of the territorial sea off of Greenland’s northern continental shelf. 20
Russia and Denmark’s claims will be decided by the twenty one country Commission on the Limits of the Continental
Shelf.21 The United States, of course, cannot participate as a member on this Commission because of its failure to ratify the
Convention.22 However, if the United States were to become party to the Convention and claim title to its continental shelf,
“it would gain Arctic territory roughly the size of Alaska.”23
In 2009, the United States partnered with Canada to map the arctic seafloor as a means to boost the credibility of future
territorial claims.24 This land is estimated to have at least fifteen billion barrels of untapped oil beneath it. 25 It is not surprising,
then, that “[t]he oil lobby has been working furiously to push” the Senate toward ratification.26
Notwithstanding this effort and the bipartisan support to pass seventy-eight other treaties at the end of the Bush Presidency in
2008,27 several Senate conservatives *587 were still able to stymie ratification of the United Nations Convention on the Law
of the Sea.28 They did so primarily by claiming that “it would undermine US sovereignty.”29 Quite to the contrary, the
UNICLOS expands “national sovereign rights more than any international agreement in history.”30
C. National Sovereignty and National Security
Opposition to ratifying UNCLOS stems from the isolationist fear that participation in the treaty’s adjudicative bodies would
compromise American sovereignty.31 Many critics of the Convention view it as a part of the “conspiracy to create a world
government.”32 The main target of concern for these critics is the creation of the International Seabed Authority (ISA). One
leading critic, argued in his testimony to the Senate Committee on Environment and Public Works that the ISA represents a
“supranational agency to regulate seven-tenths of the world’s surface” that will have “exclusive right to regulate what is
done, by whom, when and under what circumstances in subsurface international waters and on the sea-floor.”33 But the *588
ISA’s narrow mandate will strengthen America’s sovereignty by providing the property rights necessary to justify the billions
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of dollars of investments needed for deep-sea mining.34 Given the increased interest in deep-sea oil drilling, it is essential that
the international community has a means for ensuring environmentally safe extraction methods. At present, the Convention
provides the best vehicle for accomplishing that goal. If the United States were to ratify the Convention, it would grant
needed legitimacy to these environmental standards.35
Critics of ratifying the Convention also point to two chief national security concerns: subjecting United States naval ships to
international dispute resolutions, and reduced control of the United States “Territorial Sea.” The Convention, however, will
not subject American military activities to a world court. 36 Article 298 of the Convention specifically “permits nations to opt
out of the dispute settlement provisions for military activities.”37 Furthermore, the Convention would not force the United
States to adjudicate ocean disputes in an international tribunal. 38 While it creates such a tribunal, it also allows parties “to
choose other methods of dispute settlement.”39
More importantly, American ships, whether civilian or military, would gain the “freedom of passage to travel through
international straits and other bodies of water that were previously off limits.”40 Currently, the U.S. must seek permission to
travel through another country’s territorial sea.41 Of course, to achieve this expanded navigational freedom, the United States
would be required to “allow other nation-states to navigate freely close to U.S. waters,”42 and many worry that this will
expose the United States to additional threats. But nothing in the Convention would alter the U.S. Coast Guard’s or Navy’s
ability to interdict foreign vessels suspected of harboring terrorist and other foreign threats.43
Moreover, the benefits obtained from greater freedom of navigation will significantly aid American commercial interests and
enhance the U.S. Navy’s ability to *589 respond to emerging issues.44 Thus, the Senate’s failure to ratify the Convention
actually threatens vital U.S. national security and economic interests. It also significantly undermines United Nations
Convention on the Law of the Sea’s “goal of global cooperation in marine resource protection.”45
D. Marine Biodiversity Protection
In its preamble, the UNCLOS states that it represents
a legal order for the seas and oceans which will facilitate international communication, and will promote the
peaceful uses of the seas and oceans, the equitable and efficient utilization of their resources, the conservation
of their living resources, and the study, protection and preservation of the marine environment. 46
Thus, the Convention imposes numerous environmental protection obligations on nation-states to be achieved through both
domestic and multilateral arrangements.47 Nation-states are required “to minimize and control pollution in the oceans, to
manage fisheries in order to avoid over-exploitation, and to protect endangered species from extinction.”48 Unfortunately, the
window to effectively address these marine issues is growing smaller. 49

The United Nations estimates that “over 70% of the world’s fish species are either fully exploited or depleted.”50 One
biodiversity study predicts that currently fished populations will collapse by 2048. 51 This precipitous decline in the world’s
fish populations has been caused by rampant overfishing and significant environmental *590 degradation, including
garden-variety pollution and harmful fishing tactics like “bottom trawling.”52
In addition to being an essential food source, the ocean’s ecosystems play a critical role in the regulation of the earth’s
climate and atmosphere. Nevertheless, the ocean, especially the deep sea, remains largely unexplored as the necessary
technology to discover the extent and value of marine biodiversity has only recently emerged.53 For example, we know very
little about “seamounts,” underwater mountains that can “support diverse benthic communities.”54 It has been “estimated that
only 250 out of an estimated 15,000 seamounts have been sampled.”55 Each of these ecosystems contains significant untapped
scientific information.
The bioprospecting industry has already used information gathered from marine organisms to develop “drugs, cosmetics,
industrial applications and food products.”56 The value obtained from marine biotechnology-related products is staggering:
Estimates put worldwide sales of marine biotechnology-related products at US $100 billion for the year 2000.
Profits from a compound derived from a sea sponge to treat herpes were estimated to be worth US $50 million
to US $100 million annually, and estimates of the value of anti-cancer agents from marine organisms are up to
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US$ 1 billion a year.57
It is this vast economic and scientific potential that has led many to believe that “bioprospecting [also] has the potential to act
as a sustainable carrot for biodiversity-rich states to conserve marine environments.”58 David Farrier and Linda Tucker *591
suggest that Article 249(1) of the United Nations Law of the Sea Convention provides a “solid platform” for developing that
incentive.

Article 249 “spells out the conditions with which those conducting marine scientific research in the [Exclusive Economic
Zones] or on the continental shelf must comply.”59 It develops “a multilateral approach” needed to deal with the multitude of
economic, environmental, and health problems created by the destruction of the ocean’s vast and fragile ecosystem. 60 This is
one of the many reasons why the Convention provides the best forum to tackle these issues. 61
Jonathan Charney contends that
the Convention probably contains the most comprehensive and progressive international environmental law of
any modern international agreement. Not only does the Convention successfully address marine environment
issues, it serves as a prototype for environmental agreements in other fields. 62
This “holistic approach” enables the international community to clamp down on damaging pollution in a coordinated and
effective manner, while appeasing national, corporate, and geopolitical interests. 63 Further, Bernard H. Oxman, former
Rapporteur for the Panel on the Law of Ocean Uses, contends that there are four broad reasons for widespread ratification:
*592 1. “Legislators, administrators, and judges are more likely to feel bound to respect treaty obligations,”64
2. “Treaty rules are easier to identify and are often more determinate than customary law rules,”65
3. “Parties to the Law of the Sea Convention are bound to arbitrate or adjudicate most types of unresolved
disputes regarding the interpretation and application of the Convention,”66 and
4. “Treaty rules are hard to change unilaterally.”67
American environmentalists are most enthusiastic about Oxman’s first rationale, because ratification of the treaty would
provide a new litigation avenue for pursuing environmental protections. 68
Given these benefits, supporting ratification would seem obvious, but policymakers have still failed to garner the necessary
political capital to accomplish this seemingly obvious decision. What must they do?
Part II
In December 2009, world leaders met at the 2009 United Nations Climate Change Conference in Copenhagen, Denmark
(“Copenhagen Summit”). The Summit produced a non-binding agreement known as the Copenhagen Accord,69 which was
deemed an “abject failure” by many observers.70 Some critics blamed China and other developing countries for blocking any
effective international measures.71 Others *593 pointed their fingers at Barack Obama’s “unilateral diplomacy” that was
fueled by political realities in the U.S. Senate.72 Regardless, both theories underscore the tension between domestic and
foreign political capital.
In an article published a week before to the Copenhagen Summit, Emma Duncan, Deputy Editor of The Economist, aptly
assessed the unique political challenges of constructing global solutions to climate change. Duncan stated,
“Climate change is the hardest political problem the world has ever had to deal with. It is a prisoner’s dilemma,
a free-rider problem and the tragedy of the commons all rolled into one. At issue is the difficulty of allocating
the cost of collective action and trusting other parties to bear their share of the burden. At a city, state and
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national level, institutions that can resolve such problems have been built up over the centuries. But climate
change has been a worldwide worry for only a couple of decades. Mankind has no framework for it.”73
While the international framework developed under UNCLOS does not outline the utopic institutions that Duncan pines for,
it represents significant opportunities for progress. This is strikingly clear in the context of Arctic affairs.

In an article about the future of Arctic governance, Professor Oran Young posits that the Arctic policy agenda is complicated
by the competition of two competing discourses: “the discourse of geopolitics/political realism,” and “the discourse of
ecosystem-based management.”74 The former is a discourse that “assumes that states are the relevant players and that relative
power among the key states or coalitions of states is the critical determinant of outcomes.” The latter is a discourse that
“starts from the premise that we should think about the Arctic as a complex and dynamic socio-ecological system.”75
Recognizing that both discourses will “exert influence in the handling of Arctic issues during the near future,” Young
pragmatically contends that policy makers would achieve greater success working within the existing legal framework
provided by the Convention than by “starting over, *594 endeavoring to devise a new legal framework for the Arctic Ocean
[which] could only create confusion.”76
For example, the fact that the Commission on the Limits of the Continental Shelf has already gained legitimacy amongst
competing nations demonstrates a willingness to recognize the authority of international law. If the United States were to
ratify the Convention, the credibility of that authority would be greatly strengthened, and the United States would have a
more legitimate platform on which to assert its rights. Importantly, ratification is politically achievable and desirable. 77
Conclusion
The same study that painted marine biodiversity in a dire state also contended that “it is still possible to recover lost
biodiversity, at least on local to regional scales,”78 but urgent action is needed. Ratification of the United Nations Convention
on the Law of the Sea offers a unique opportunity to advance conservation efforts and reverse environmental degradation in
short order.
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