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*1062 THE NEW NECESSITY: ENVIRONMENTAL ACTIVISTS’ NOVEL
TAKE ON THE ANCIENT CRIMINAL DEFENSE

The Henry David T.

On May 15, 2013, Jay O’Hara and Ken Ward navigated a small fishing boat named the “Henry David T.” to block the steam
ship “Energy Enterprise” from unloading 40,000 tons of coal at the Brayton Point Power Plant on the coastal border of
Massachusetts and Rhode Island.t Later that year, prosecutors charged the pair with disturbing the peace, conspiracy, failure
to act to avoid a collision, and negligent operation of a motor vessel in connection with the incident.? At trial, the pair’s
attorneys intended to present a novel variation of the ancient necessity defense,® arguing that the imminent threat of global
climate change left them with no choice but to act as they did that morning.

Asked why they set out that morning, O’Hara, a fervent Quaker and environmental activist based in Cape Cod, said that
given the imminent threat of rising sea levels* and increased global temperatures,® “I have to live my life in a way that shows,
that lives in some way acknowledging the reality that’s out there. And in this case that means having to do some pretty
dramatic things to avert some pretty dramatic consequences.”® Indeed, surveys of the scientific literature on global climate
change are myriad and stoutly in affirmation that *1063 humans are a substantial influence on that change.” O’Hara claimed
that, because burning coal is the most substantial source of man-made atmospheric carbon dioxide, the Brayton Point power
station represented an opportune locale to stage their protest.2 On September 8 of this year, the Bristol County District
Attorney opted to reduce the charges against the pair to fine-carrying civil violations on the day the trial was set to begin.® He
issued a statement supporting the duo’s efforts to protest the burning of coal and bring attention to global climate change,
stating that, “Climate change is one of the gravest crises our planet has ever faced. In my humble opinion, the political
leadership on this issue has been gravely lacking.”* This resolution is far less severe than punishments faced by many other
environmental activists in the United States fighting criminal charges. For example, Timmothy DeChristopher was barred
from presenting a similar necessity defense to jurors after he interfered with an auction of land for the extraction of fossil
fuels, resulting in DeChristopher serving twenty one months in prison from 2011 to 2013.** However, in cases where courts
allow a justification-based criminal defense, such as the case from Kent, United Kingdom, where six Greenpeace activists
were acquitted of criminal charges despite admitting to painting a message on a smokestack without permission, juries seem
potentially sympathetic.> While the Brayton Point case may seem like either a comparatively just result, prudent
consideration of judicial economy, or just political theatre, O’Hara’s plea deprived criminal lawyers and environmental
activists of a fairly unique chance to test whether the necessity defense could be successfully presented in U.S. courts.
O’Hara’s defense--and the plea it brought about--raises an interesting question about future invocations of the necessity
defense in the context of environmental protection, where defendants argue political action on the subject has been
insufficient, or nonexistent. In answering that question, | intend to briefly discuss a history of the necessity defense at *1064
common law, what such a defense might look like in another hypothetical case, and the likelihood of success where the
defendant alleges that his actions were justified in order to protect the environment.



What is Legal Necessity?

While the explicit origins of the necessity defense are not entirely clear, the principle underlying it pervades the history
Western civilization. The 1551 case Reninger v. Fagoss may be the first clear enunciation of the doctrine at English common
law, stating, “A man may break the words of the law, and yet not break the law itself [ ... ] where the words of them are
broken to avoid greater inconvenience, or through necessity, or by compulsion,”: and referring to examples as ancient as the
Gospel of Matthew.* The doctrine has since been variously articulated by historical English®® and modern American
commentators.1°

According to Massachusetts jury instructions on the necessity defense, four elements must be established for a successful
claim. These are:

(1) the defendant is faced with a clear and imminent danger, not one which is debatable or speculative;

(2) the defendant can reasonably expect that his action will be effective as the direct cause of abating the
danger;

(3) there is [no] legal alternative which will be effective in abating the danger; and

*1065 (4) the Legislature has not acted to preclude the defense by a clear and deliberate choice regarding the
values at issue.v
Further, the necessity defense is generally distinguished at common law from the duress defense, which might also fit a set of
similar criminal circumstances. A duress defense must include a credible, immediate threat of death or serious bodily injury,®
while in a necessity defense, “the coercion must have had its source in the physical forces of nature.” It is important to note
that Ward and O’Hara intended to raise necessity, rather than a duress defense.

Making the Necessity Case

Though the legislature had not precluded the necessity defense in the context of interfering with the operation of a coal power
plant, none of the other three elements of the Massachusetts’ jury instructions would have been particularly easy to prove.
The defense intended to show an imminent danger, the first element of the defense, through the testimony of author and
environmental activist Bill McKibben, who would testify as an expert witness. His testimony would certainly speak to the
notion that climate change was neither debatable nor speculative,? but may have struggled to show whether the dangers of
climate change were truly “imminent.” While climate change might fit the textbook definition of “ready to take place,”? the
actual harm associated with climate change a few decades from now could easily be argued to be too remote to be called
“imminent.” Black’s Law Dictionary fails to elucidate further precisely how the word “imminent” might be understood
differently in and of itself in the legal context.?? Therefore, the “imminence” of the dangers presented by global climate
change is difficult to prove. That said, the broad dangers to humanity that are almost certain to take place in the coming
decades due to global warming might very well *1066 compel many American juries to at least consider relaxing the
temporal boundaries of what might be considered “imminent,” making this defense viable when its presentation is allowed.

The second element of Massachusetts instruction, that the defendant’s actions are reasonably effective at remedying the
danger of climate change, is likely the most difficult to overcome. While O’Hara and Ward attempted to prevent the delivery
of 40,000 tons of coal, this amount appears paltry next to the 8.1 billion tons of coal the world consumed in 2013.* Would
the brief blockade of the power plant port scuttle the global use of fossil fuels? Almost certainly not. Might it even make a
substantive dent in their usage to satisfy the second element of the jury instruction? Again, almost certainly not. For this
element to be satisfied, the defense would likely need to argue the rather tenuous notion that the publicity generated by the
actions of Ward and O’Hara had a substantial impact on at least American energy policy. Thus, this element of the necessity



defense is very unlikely to be proven.

With respect to the third element of the necessity defense, that no other method would be effective at dealing with the
problem, the defendants would likely have been forced to rely on their interpretation of the word “effective.” Perhaps even
more than the previous two elements, this third element may be determined by the political opinions of the jurors in any
potential case. Environmental activists, such as the District Attorney in O’Hara’s case, may agree that political action is
unlikely to resolve the problem, in fact, as evidenced in his statement announcing the lessening of the charges.? However,
other jurors may believe that the political process is the only way to resolve this pressing issue if it is to be resolved at all.
The argument that political channels did not offer sufficient recourse to combat climate change could certainly be made, and
might possibly be well received by the finder of fact with the right political leanings.

Conclusion

*1067 In this particular case, it would appear that had a trial gone forward, Ward and O’Hara would have very likely faced a
conviction. Indeed, it is quite possible that the choice of the necessity defense was not one of legal strategy, but a decision
made to generate publicity for their environmental agenda. However, while the uncontested facts® of this case do not lend
themselves congruously to satisfying the aforementioned elements of the necessity defense, this act of protest does raise an
intriguing question about how a similar necessity defense could be employed in future protests against insufficient political
action against climate altering human actions. Upcoming cases, including the prominent pending case against Alec Johnson,
the activist charged in Oklahoma in relation to protests of the Keystone XL pipeline,? will potentially shed more light on the
viability of this defense. While the necessity defense today seems to be a difficult, albeit plausible, sell to juries, as climate
change begins to substantively impact communities across the United States, it stands to reason the defense’s odds of success
will increase.
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